
 

SECTION 6, ATTACHMENT D: PARTICIPATING STATES’ 
SAMPLE TERMS & CONDITIONS 

 
Included in this attachment are sample terms and conditions provided by the following state: 

1. Alaska 

2. California 

3. Colorado 

4. Connecticut 

5. Hawaii 

6. Maryland 

7. Montana 

8. New Jersey 

9. New Mexico 

10. Ohio 

11. Utah 

12. Vermont 

13. Washington 

14. Wisconsin 
 



1. Detailed Sales Data Required Reports and Fees:  
 
1. Contractor must submit quarterly reports to the Contracting Officer assigned by the State to manage this 
Participating Addendum. Quarterly report templates will be provided by the State of Alaska and must be 
completed in its entirety on a quarterly basis.  
 
2. Reports shall include the following: 1) Bill Cycle, 2) Customer type, e.g. state entity, local government, higher 
education and K12, 3) Plan name, 4) Location of order, 5) Ordering entity, 6) Type of liability e.g. IRU/CRU, 7) 
Quantity, 8) Contract price, 9) Retail price, 10) 1.5% administrative fee, 11) Number of subscribers. Additional data 
may be requested at the sole discretion of the state. 
 
3. These reports are due thirty days after the end of the quarter. 

 
Reporting Period                              Due Date 

                              State Fiscal Quarter 1 (Jul 1 - Sept 30):        Oct 31 
                              State Fiscal Quarter 2 (Oct 1 - Dec 31):       Jan 31 
                              State Fiscal Quarter 3 (Jan 1 - Mar 31):        Apr 30 
                              State Fiscal Quarter 4 (Apr 1 - Jun 30):        Jul 31 

2. Administrative Fee:  

1. Contractor agrees to provide an Administrative Fee of 1.5% to the State of Alaska for all users: both government 
agencies and political subdivisions, net sales under the NASPO ValuePoint Copiers, Printers, Related Devices and 
Managed Print Services Contract # RFP-NP-18-001..  

2. Contractor shall submit a check, payable to the State of Alaska, remitted to the Department of Administration, 
Shared Services of Alaska for the calculated amount equal to 1.5% of all State Agency and Political Subdivision 
net sales under the contract. This includes sales of equipment and leases. 

3. Contractor must include the PA number on the check. If Checks submitted to the State without the PA number 
are unidentifiable they will be returned to Contractor for additional identifying information.  

4. Administrative fee checks shall be submitted to: 

ATTN: Purchasing Section 
State of Alaska 
Department of Administration 
Office of Procurement and Property Management 
PO Box 110210 
Juneau, AK  99811-0210 

 
5. Payment of the administrative fee is due irrespective of payment status on any orders from a Purchasing 
Entity.  
 
6. Administrative fee checks are due for each quarter as follows:  
 

Reporting Period                             Due Date 
  State Fiscal Quarter 1 (Jul 1 - Sept 30):  Oct 31 

                        State Fiscal Quarter 2 (Oct 1 - Dec 31):  Jan 31 
                        State Fiscal Quarter 3 (Jan 1 - Mar 31):  Apr 30 
                        State Fiscal Quarter 4 (Apr 1 - Jun 30):  Jul 31 

 
7. Any quarter with zero sales must be reported as zero sales. This may be done electronically via email 
to the State of Alaska contact listed in this PA. 
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STATE OF CALIFORNIA - ADDITIONAL TERMS 
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Terms and conditions listed below will be incorporated and made a part of California 
Participating Addenda.  The state of California reserves the right to add additional terms 
and/or use the latest versions of the terms below for individual Participating Addenda. 

A. Terms 
1) General Provisions – Information Technology (GSPD-401IT) effective 

9/5/2014. This document can be viewed on the DGS Procurement Division 
website (https://www.dgs.ca.gov/PD/Resources/Page-Content/Procurement-
Division-Resources-List-Folder/Model-Contract-Language). 

B. Administrative Fee 
Contractor shall submit a check, payable to the State of California, remitted to the 
Cooperative Agreement Unit for the calculated amount equal to 1.25% of the 
sales for the quarterly period. 

Contractor must include the Participating Addendum Number on the check. 
Those checks submitted to the State without the Participating Addendum 
Number will be returned to Contractor for additional identifying information. 

Administrative fee checks shall be submitted to:  

State of California 
Department of General Services, Procurement Division 
Attention: Cooperative Agreement Payment Processing 
707 3rd Street, 2nd Floor, MS 2-202 
West Sacramento, CA 95605 

The administrative fee shall not be included as an adjustment to Contractor’s 
NASPO ValuePoint Master Agreement pricing.  

The administrative fee shall not be invoiced or charged to the ordering agency. 

Payment of the administrative fee is due irrespective of payment status on 
orders or service contracts from a purchasing entity. 

Administrative fee checks are due for each quarter as follows: 

Reporting Period Due Date 
January 1 to March 31 April 30 
April 1 to June 30 July 31 
July 1 to September 30 October 31 
October 1 to December 31 January 31 

Failure to meet administrative fee requirements and submit fees on a timely 
basis shall constitute grounds for suspension of the Participating Addendum. 

https://www.dgs.ca.gov/PD/Resources/Page-Content/Procurement-Division-Resources-List-Folder/Model-Contract-Language
https://www.dgs.ca.gov/PD/Resources/Page-Content/Procurement-Division-Resources-List-Folder/Model-Contract-Language
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COLORADO SPECIAL PROVISIONS (COLORADO FISCAL RULE 3-3) 
These Special Provisions apply to all contracts except where noted in italics. 

A. STATUTORY APPROVAL. §24-30-202(1), C.R.S.
This Contract shall not be valid until it has been approved by the Colorado State Controller
or designee.  If this Contract is for a Major Information Technology Project, as defined in
§24-37.5-102(2.6), then this Contract shall not be valid until it has been approved by the
State’s Chief Information Officer or designee.

B. FUND AVAILABILITY. §24-30-202(5.5), C.R.S.
Financial obligations of the State payable after the current State Fiscal Year are contingent
upon funds for that purpose being appropriated, budgeted, and otherwise made available.

C. GOVERNMENTAL IMMUNITY.
Liability for claims for injuries to persons or property arising from the negligence of the State,
its departments, boards, commissions committees, bureaus, offices, employees and officials
shall be controlled and limited by the provisions of the Colorado Governmental Immunity
Act, §24-10-101, et seq., C.R.S.; the Federal Tort Claims Act, 28 U.S.C. Pt. VI, Ch. 171 and
28 U.S.C. 1346(b), and the State’s risk management statutes, §§24-30-1501, et seq. C.R.S.
No term or condition of this Contract shall be construed or interpreted as a waiver, express
or implied, of any of the immunities, rights, benefits, protections, or other provisions,
contained in these statutes.

D. INDEPENDENT CONTRACTOR
Contractor shall perform its duties hereunder as an independent contractor and not as an
employee. Neither Contractor nor any agent or employee of Contractor shall be deemed to
be an agent or employee of the State. Contractor shall not have authorization, express or
implied, to bind the State to any agreement, liability or understanding, except as expressly
set forth herein.  Contractor and its employees and agents are not entitled to
unemployment insurance or workers compensation benefits through the State and the
State shall not pay for or otherwise provide such coverage for Contractor or any of its
agents or employees. Contractor shall pay when due all applicable employment taxes
and income taxes and local head taxes incurred pursuant to this Contract. Contractor
shall (i) provide and keep in force workers' compensation and unemployment
compensation insurance in the amounts required by law, (ii) provide proof thereof when
requested by the State, and (iii) be solely responsible for its acts and those of its
employees and agents.

E. COMPLIANCE WITH LAW.
Contractor shall comply with all applicable federal and State laws, rules, and regulations in
effect or hereafter established, including, without limitation, laws applicable to
discrimination and unfair employment practices.

F. CHOICE OF LAW, JURISDICTION, AND VENUE.
Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the
interpretation, execution, and enforcement of this Contract. Any provision included or
incorporated herein by reference which conflicts with said laws, rules, and regulations shall
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be null and void. All suits or actions related to this Contract shall be filed and proceedings 
held in the State of Colorado and exclusive venue shall be in the City and County of Denver. 

G. PROHIBITED TERMS.
Any term included in this Contract that requires the State to indemnify or hold Contractor
harmless; requires the State to agree to binding arbitration; limits Contractor’s liability for
damages resulting from death, bodily injury, or damage to tangible property; or that conflicts
with this provision in any way shall be void ab initio.  Nothing in this Contract shall be
construed as a waiver of any provision of §24-106-109 C.R.S.

H. SOFTWARE PIRACY PROHIBITION.
State or other public funds payable under this Contract shall not be used for the acquisition,
operation, or maintenance of computer software in violation of federal copyright laws or
applicable licensing restrictions. Contractor hereby certifies and warrants that, during the
term of this Contract and any extensions, Contractor has and shall maintain in place
appropriate systems and controls to prevent such improper use of public funds. If the State
determines that Contractor is in violation of this provision, the State may exercise any remedy
available at law or in equity or under this Contract, including, without limitation, immediate
termination of this Contract and any remedy consistent with federal copyright laws or
applicable licensing restrictions.

I. EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. §§24-18-201 and
24-50-507, C.R.S.
The signatories aver that to their knowledge, no employee of the State has any personal or 
beneficial interest whatsoever in the service or property described in this Contract. Contractor 
has no interest and shall not acquire any interest, direct or indirect, that would conflict in any 
manner or degree with the performance of Contractor’s services and Contractor shall not 
employ any person having such known interests. 

J. VENDOR OFFSET AND ERRONEOUS PAYMENTS. §§24-30-202(1) and 24-30-
202.4, C.R.S.
[Not applicable to intergovernmental agreements] Subject to §24-30-202.4(3.5), C.R.S., the
State Controller may withhold payment under the State’s vendor offset intercept system for
debts owed to State agencies for: (i) unpaid child support debts or child support arrearages;
(ii) unpaid balances of tax, accrued interest, or other charges specified in §§39-21-101, et
seq., C.R.S.; (iii) unpaid loans due to the Student Loan Division of the Department of Higher
Education; (iv) amounts required to be paid to the Unemployment Compensation Fund; and
(v) other unpaid debts owing to the State as a result of final agency determination or judicial
action.  The State may also recover, at the State’s discretion, payments made to Contractor
in error for any reason, including, but not limited to, overpayments or improper payments,
and unexpended or excess funds received by Contractor by deduction from subsequent
payments under this Contract, deduction from any payment due under any other contracts,
grants or agreements between the State and Contractor, or by any other appropriate method
for collecting debts owed to the State.

K. PUBLIC CONTRACTS FOR SERVICES. §§8-17.5-101, et seq., C.R.S.
[Not applicable to agreements relating to the offer, issuance, or sale of securities,
investment advisory services or fund management services, sponsored projects,
intergovernmental agreements, or information technology services or products and
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services] Contractor certifies, warrants, and agrees that it does not knowingly employ or 
contract with an illegal alien who will perform work under this Contract and will confirm the 
employment eligibility of all employees who are newly hired for employment in the United 
States to perform work under this Contract, through participation in the E-Verify Program or 
the State verification program established pursuant to §8-17.5-102(5)(c), C.R.S., Contractor 
shall not knowingly employ or contract with an illegal alien to perform work under this 
Contract or enter into a contract with a Subcontractor that fails to certify to Contractor that 
the Subcontractor shall not knowingly employ or contract with an illegal alien to perform 
work under this Contract. Contractor (i) shall not use E-Verify Program or the program 
procedures of the Colorado Department of Labor and Employment (“Department Program”) 
to undertake pre-employment screening of job applicants while this Contract is being 
performed, (ii) shall notify the Subcontractor and the contracting State agency or institution 
of higher education within 3 days if Contractor has actual knowledge that a Subcontractor is 
employing or contracting with an illegal alien for work under this Contract, (iii) shall 
terminate the subcontract if a Subcontractor does not stop employing or contracting with the 
illegal alien within 3 days of receiving the notice, and (iv) shall comply with reasonable 
requests made in the course of an investigation, undertaken pursuant to §8-17.5-102(5), 
C.R.S., by the Colorado Department of Labor and Employment. If Contractor participates in
the Department program, Contractor shall deliver to the contracting State agency, Institution
of Higher Education or political subdivision, a written, notarized affirmation, affirming that
Contractor has examined the legal work status of such employee, and shall comply with all
of the other requirements of the Department program. If Contractor fails to comply with any
requirement of this provision or §§8-17.5-101, et seq., C.R.S., the contracting State agency,
institution of higher education or political subdivision may terminate this Contract for breach
and, if so terminated, Contractor shall be liable for damages.

L. PUBLIC CONTRACTS WITH NATURAL PERSONS. §§24-76.5-101, et seq., C.R.S.
Contractor, if a natural person eighteen (18) years of age or older, hereby swears and affirms
under penalty of perjury that Contractor (i) is a citizen or otherwise lawfully present in the
United States pursuant to federal law, (ii) shall comply with the provisions of §§24-76.5-101,
et seq., C.R.S., and (iii) has produced one form of identification required by §24-76.5-103,
C.R.S. prior to the Effective Date of this Contract.
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1.  Definitions. 
 
The following definitions apply to this Participating Addendum: 
 

(a) Claims:  All actions, suits, claims, demands, investigations and proceedings of any kind, open, pending 
or threatened, whether mature, unmatured, contingent, known or unknown, at law or in equity, in any 
forum. 
 

(b) Confidential Information:  Any name, number or other information that may be used, alone or in 
conjunction with any other information, to identify a specific individual including, but not limited to, 
such individual's name, date of birth, mother's maiden name, motor vehicle operator's license 
number, Social Security number, employee identification number, employer or taxpayer identification 
number, alien registration number, government passport number, health insurance identification 
number, demand deposit account number, savings account number, credit card number, debit card 
number or unique biometric data such as fingerprint, voice print, retina or iris image, or other unique 
physical representation. Without limiting the foregoing, Confidential Information shall also include any 
information that the Department classifies as “confidential” or “restricted.”  Confidential Information 
shall not include information that may be lawfully obtained from publicly available sources or from 
federal, state, or local government records which are lawfully made available to the general public. 

 
(c) Confidential Information Breach:  This shall mean, generally, an instance where an unauthorized 

person or entity accesses Confidential Information in any manner, including but not limited to the 
following occurrences:  (1) any Confidential Information that is not encrypted or protected is 
misplaced, lost, stolen or in any way compromised; (2)one or more third parties have had access to or 
taken control or possession of any Confidential Information that is not encrypted or protected without 
prior written authorization from the State;  (3) the unauthorized acquisition of encrypted or protected 
Confidential Information together with the confidential process or key that is capable of compromising 
the integrity of the Confidential Information;  or (4) if there is a substantial risk of identity theft or 
fraud to the client, the Contractor, the Department or State. 

 
(d) Contract:  Master Agreement and this Participating Addendum 

 
(e) Contractor:  A person or entity who executes the Contract. 

 
(f) Contractor Parties:  A Contractor’s members, directors, officers, shareholders, partners, managers, 

principal officers, representatives, agents, servants, consultants, employees or any one of them or any 
other person or entity with whom the Contractor is in privity of oral or written contract and the 
Contractor intends for such other person or entity to Perform under the Contract in any capacity. 
 

(g) DAS:  Department of Administrative Services. 
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(h) Department:  Any and all departments, commissions, boards, bureaus, agencies, institutions, public 
authorities, offices, councils, associations, instrumentalities, entities or political subdivisions of the State 
that issue duly authorized purchase orders against the Contract. 
 

(i) Records:  All working papers and such other information and materials as may have been accumulated 
by the Contractor in performing the Contract, including but not limited to, documents, data, plans, 
books, computations, drawings, specifications, notes, reports, records, estimates, summaries, 
memoranda and correspondence, kept or stored in any form. 
 

2.  Whistleblowing.  
  
This Contract may be subject to the provisions of Section 4-61dd of the Connecticut General Statutes.  In 
accordance with this statute, if an officer, employee or appointing authority of the Contractor takes or 
threatens to take any personnel action against any employee of the Contractor in retaliation for such 
employee's disclosure of information to any employee of the contracting state or quasi-public agency or the 
Auditors of Public Accounts or the Attorney General under the provisions of subsection (a) of such statute, the 
Contractor shall be liable for a civil penalty of not more than five thousand dollars for each offense, up to a 
maximum of twenty per cent of the value of this Contract.  Each violation shall be a separate and distinct 
offense and in the case of a continuing violation, each calendar day's continuance of the violation shall be 
deemed to be a separate and distinct offense.  The State may request that the Attorney General bring a civil 
action in the Superior Court for the Judicial District of Hartford to seek imposition and recovery of such civil 
penalty.  In accordance with subsection (f) of such statute, each large state contractor, as defined in the 
statute, shall post a notice of the provisions of the statute relating to large state contractors in a conspicuous 
place which is readily available for viewing by the employees of the Contractor. 

 
3.  Forum and Choice of Law.   
 
The parties deem the Contract to have been made in the City of Hartford, State of Connecticut.  Both parties 
agree that it is fair and reasonable for the validity and construction of the Contract to be, and it shall be, 
governed by the laws and court decisions of the State of Connecticut, without giving effect to its principles of 
conflicts of laws.  To the extent that any immunities provided by Federal law or the laws of the State of 
Connecticut do not bar an action against the State, and to the extent that these courts are courts of competent 
jurisdiction, for the purpose of venue, the complaint shall be made returnable to the Judicial District of 
Hartford only or shall be brought in the United States District Court for the District of Connecticut only, and 
shall not be transferred to any other court, provided, however, that nothing here constitutes a waiver or 
compromise of the sovereign immunity of the State of Connecticut.  The Contractor waives any objection 
which it may now have or will have to the laying of venue of any Claims in any forum and further irrevocably 
submits to such jurisdiction in any suit, action or proceeding. 
 
4.  Sovereign Immunity.   
 
The parties acknowledge and agree that nothing in the solicitation or the Contract shall be construed as a 
modification, compromise or waiver by the State of any rights or defenses of any immunities provided by 
Federal law or the laws of the State of Connecticut to the State or any of its officers and employees, which 
they may have had, now have or will have with respect to all matters arising out of the Contract.  To the extent 
that this section conflicts with any other section, this section shall govern. 
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5.  Summary of State Ethics Laws.  
  
Pursuant to the requirements of section 1-101qq of the Connecticut General Statutes, the summary of State 
ethics laws developed by the State Ethics Commission pursuant to section 1-81b of the Connecticut General 
Statutes is incorporated by reference into and made a part of the Contract as if the summary had been fully set 
forth in the Contract. 
 
6.  Campaign Contribution Restriction.  
 
For all State contracts, defined in Conn. Gen. Stat. §9-612(g)(1) as  having a value in a calendar year of $50,000 
or more, or a combination or series of such agreements or contracts having a value of $100,000 or more, the 
authorized signatory to this Contract expressly acknowledges receipt of the State Elections Enforcement 
Commission’s notice advising state contractors of state campaign contribution and solicitation prohibitions, 
and will inform its principals of the contents of the notice, as set forth in "Notice to Executive Branch State 
Contractors and Prospective State Contractors of Campaign Contribution and Solicitation Limitations,” 
attached to this Participating Addendum. 
 
7.  Executive Orders.   
 
This Contract is subject to the provisions of Executive Order No. Three of Governor Thomas J. Meskill, 
promulgated June 16, 1971, concerning labor employment practices, Executive Order No. Seventeen of 
Governor Thomas J. Meskill, promulgated February 15, 1973, concerning the listing of employment openings 
and Executive Order No. Sixteen of Governor John G. Rowland promulgated August 4, 1999, concerning 
violence in the workplace, all of which are incorporated into and are made a part of the Contract as if they had 
been fully set forth in it.  The Contract may also be subject to the applicable parts of Executive Order No. 14 of 
Governor M. Jodi Rell, promulgated April 17, 2006, concerning procurement of cleaning products and services, 
Executive Order No. 61 of Governor Dannel P. Malloy promulgated December 13, 2017 concerning the Policy for 
the Management of State Information Technology Projects, as issued by the Office of Policy and Management, 
Policy ID IT-SDLC-17-04, and Executive Order No. 49 of Governor Dannel P. Malloy, promulgated May 22, 2015, 
mandating disclosure of certain gifts to public employees and contributions to certain candidates for office in 
accordance with their respective terms and conditions.  If Executive Orders 14, 61 or 49 are applicable, it is 
deemed to be incorporated into and are made a part of the Contract as if it had been fully set forth in it.  At the 
Contractor’s request, the State shall provide a copy of these orders to the Contractor.   
 
8.  Nondiscrimination.  
 
(a) For purposes of this Section, the following terms are defined as follows:  

 
(1) "Commission" means the Commission on Human Rights and Opportunities; 
 
(2) "Contract" and “contract” include any extension or modification of the Contract or 
contract;  
 
(3) "Contractor" and “contractor” include any successors or assigns of the Contractor or 
contractor; 
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(4) "Gender identity or expression" means a person's gender-related identity, appearance 
or behavior, whether or not that gender-related identity, appearance or behavior is different 
from that traditionally associated with the person's physiology or assigned sex at birth, which 
gender-related identity can be shown by providing evidence including, but not limited to, 
medical history, care or treatment of the gender-related identity, consistent and uniform 
assertion of the gender-related identity or any other evidence that the gender-related identity 
is sincerely held, part of a person's core identity or not being asserted for an improper 
purpose. 
 
(5) “good faith" means that degree of diligence which a reasonable person would exercise 
in the performance of legal duties and obligations; 
 
(6) "good faith efforts" shall include, but not be limited to, those reasonable initial efforts 
necessary to comply with statutory or regulatory requirements and additional or substituted 
efforts when it is determined that such initial efforts will not be sufficient to comply with such 
requirements; 
 
(7) "marital status" means being single, married as recognized by the state of Connecticut, 
widowed, separated or divorced;  
 
(8) "mental disability" means one or more mental disorders, as defined in the most recent 
edition of the American Psychiatric Association's "Diagnostic and Statistical Manual of Mental 
Disorders", or a record of or regarding a person as having one or more such disorders; 
 
(9) "minority business enterprise" means any small contractor or supplier of materials fifty-
one percent or more of the capital stock, if any, or assets of which is owned by a person or 
persons:  (1) who are active in the daily affairs of the enterprise, (2) who have the power to 
direct the management and policies of the enterprise, and (3) who are members of a minority, 
as such term is defined in subsection (a) of Connecticut General Statutes § 32-9n; and 
 
(10) "public works contract" means any agreement between any individual, firm or 
corporation and the State or any political subdivision of the State other than a municipality for 
construction, rehabilitation, conversion, extension, demolition or repair of a public building, 
highway or other changes or improvements in real property, or which is financed in whole or 
in part by the State, including, but not limited to, matching expenditures, grants, loans, 
insurance or guarantees.  
 

For purposes of this Section, the terms “Contract” and “contract” do not include a contract where 
each contractor is (1) a political subdivision of the state, including, but not limited to, a municipality, 
unless the contract is a municipal public works contract or quasi-public agency project contract, (2) 
any other state, including but not limited to any federally recognized Indian tribal governments, as 
defined in C.G.S. § 1-267, (3) the federal government, (4) a foreign government, or (5) an agency of a 
subdivision, state or government described in the immediately preceding enumerated items (1), (2), 
(3),or (4). 
 
(b)  

(1)  The Contractor agrees and warrants that in the performance of the Contract such 
Contractor will not discriminate or permit discrimination against any person or group of persons 
on the grounds of race, color, religious creed, age, marital status, national origin, ancestry, sex, 
gender identity or expression, status of a veteran, intellectual disability, mental disability or 
physical disability, including, but not limited to, blindness, unless it is shown by such Contractor 
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that such disability prevents performance of the work involved, in any manner prohibited by the 
laws of the United States or of the State of Connecticut; and the Contractor further agrees to 
take affirmative action to [insure] ensure that applicants with job-related qualifications are 
employed and that employees are treated when employed without regard to their race, color, 
religious creed, age, marital status, national origin, ancestry, sex, gender identity or expression, 
status of a veteran, intellectual disability, mental disability or physical disability, including, but 
not limited to, blindness, unless it is shown by the Contractor that such disability prevents 
performance of the work involved;  
 
(2) the Contractor agrees, in all solicitations or advertisements for employees placed by or on 
behalf of the Contractor, to state that it is an "affirmative action-equal opportunity employer" in 
accordance with regulations adopted by the Commission;  
 
(3) the Contractor agrees to provide each labor union or representative of workers with which 
the Contractor has a collective bargaining agreement or other contract or understanding and 
each vendor with which the Contractor has a contract or understanding, a notice to be provided 
by the Commission, advising the labor union or workers’ representative of the Contractor's 
commitments under this section and to post copies of the notice in conspicuous places available 
to employees and applicants for employment;  
 
(4) the Contractor agrees to comply with each provision of this Section and Connecticut General 
Statutes §§ 46a-68e and 46a-68f and with each regulation or relevant order issued by said 
Commission pursuant to Connecticut General Statutes §§ 46a-56, 46a-68e and 46a-68f; and  
 
(5) the Contractor agrees to provide the Commission on Human Rights and Opportunities with 
such information requested by the Commission, and permit access to pertinent books, records 
and accounts, concerning the employment practices and procedures of the Contractor as relate 
to the provisions of this Section and Connecticut General Statutes § 46a-56.  If the contract is a 
public works contract, the Contractor agrees and warrants that he will make good faith efforts 
to employ minority business enterprises as subcontractors and suppliers of materials on such 
public works projects. 

 
(c)  Determination of the Contractor's good faith efforts shall include, but shall not be limited to, 

the following factors:  The Contractor's employment and subcontracting policies, patterns and 
practices; affirmative advertising, recruitment and training; technical assistance activities and 
such other reasonable activities or efforts as the Commission may prescribe that are designed 
to ensure the participation of minority business enterprises in public works projects. 

 
(d) The Contractor shall develop and maintain adequate documentation, in a manner prescribed by 

the Commission, of its good faith efforts. 
 
(e)  The Contractor shall include the provisions of subsection (b) of this Section in every subcontract 

or purchase order entered into in order to fulfill any obligation of a contract with the State and 
such provisions shall be binding on a subcontractor, vendor or manufacturer unless exempted 
by regulations or orders of the Commission.  The Contractor shall take such action with respect 
to any such subcontract or purchase order as the Commission may direct as a means of 
enforcing such provisions including sanctions for noncompliance in accordance with Connecticut 
General Statutes §46a-56; provided if such Contractor becomes involved in, or is threatened 
with, litigation with a subcontractor or vendor as a result of such direction by the Commission, 
the Contractor may request the State of Connecticut to enter into any such litigation or 
negotiation prior thereto to protect the interests of the State and the State may so enter. 
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(f) The Contractor agrees to comply with the regulations referred to in this Section as they exist on 

the date of this Contract and as they may be adopted or amended from time to time during the 
term of this Contract and any amendments thereto. 

 
(g)  

(1) The Contractor agrees and warrants that in the performance of the Contract such 
Contractor will not discriminate or permit discrimination against any person or group of 
persons on the grounds of sexual orientation, in any manner prohibited by the laws of the 
United States or the State of Connecticut, and that employees are treated when employed 
without regard to their sexual orientation;  
 
(2) the Contractor agrees to provide each labor union or representative of workers with which 
such Contractor has a collective bargaining agreement or other contract or understanding and 
each vendor with which such Contractor has a contract or understanding, a notice to be 
provided by the Commission on Human Rights and Opportunities advising the labor union or 
workers' representative of the Contractor's commitments under this section, and to post 
copies of the notice in conspicuous places available to employees and applicants for 
employment;  
 
(3) the Contractor agrees to comply with each provision of this section and with each 
regulation or relevant order issued by said Commission pursuant to Connecticut General 
Statutes § 46a-56; and  
 
(4) the Contractor agrees to provide the Commission on Human Rights and Opportunities with 
such information requested by the Commission, and permit access to pertinent books, records 
and accounts, concerning the employment practices and procedures of the Contractor which 
relate to the provisions of this Section and Connecticut General Statutes § 46a-56. 

 
(h) The Contractor shall include the provisions of the foregoing paragraph in every subcontract or 

purchase order entered into in order to fulfill any obligation of a contract with the State and 
such provisions shall be binding on a subcontractor, vendor or manufacturer unless exempted 
by regulations or orders of the Commission.  The Contractor shall take such action with 
respect to any such subcontract or purchase order as the Commission may direct as a means 
of enforcing such provisions including sanctions for noncompliance in accordance with 
Connecticut General Statutes § 46a-56; provided, if such Contractor becomes involved in, or is 
threatened with, litigation with a subcontractor or vendor as a result of such direction by the 
Commission, the Contractor may request the State of Connecticut to enter into any such 
litigation or negotiation prior thereto to protect the interests of the State and the State may 
so enter. 

 
9.  Indemnification.   
 
(a) The Contractor shall indemnify, defend and hold harmless the State and its officers, representatives, 

agents, servants, employees, successors and assigns from and against any and all (1) Claims arising, directly 
or indirectly, in connection with the Contract, including the acts of commission or omission (collectively, 
the "Acts") of the Contractor or Contractor Parties;  and (2) liabilities, damages, losses, costs and expenses, 
including but not limited to, attorneys' and other professionals' fees, arising, directly or indirectly, in 
connection with Claims, Acts or the Contract.  The Contractor shall use counsel reasonably acceptable to 
the State in carrying out its obligations under this section.  The Contractor’s obligations under this section 
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to indemnify, defend and hold harmless against Claims includes Claims concerning confidentiality of any 
part of or all of the Contractor’s bid, proposal or any Records, any intellectual property rights, other 
proprietary rights of any person or entity, copyrighted or uncopyrighted compositions, secret processes, 
patented or unpatented inventions, articles or appliances furnished or used in the performance. 
 

(b) The Contractor shall not be responsible for indemnifying or holding the State harmless from any liability 
arising due to the negligence of the State or any other person or entity acting under the direct control or 
supervision of the State. 

 
(c) The Contractor shall reimburse the State for any and all damages to the real or personal property of the 

State caused by the Acts of the Contractor or any Contractor Parties.  The State shall give the Contractor 
reasonable notice of any such Claims.  

 
(d) The Contractor’s duties under this section shall remain fully in effect and binding in accordance with the 

terms and conditions of the Contract, without being lessened or compromised in any way, even where the 
Contractor is alleged or is found to have merely contributed in part to the Acts giving rise to the Claims 
and/or where the State is alleged or is found to have contributed to the Acts giving rise to the Claims. 

 
(e) The Contractor shall carry and maintain at all times during the term of the Contract, and during the time 

that any provisions survive the term of the Contract, sufficient general liability insurance to satisfy its 
obligations under this Contract.  The Contractor shall cause the State to be named as an additional insured 
on the policy and shall provide (1) a certificate of insurance, (2) the declaration page and (3) the additional 
insured endorsement to the policy to DAS all in an electronic format acceptable to DAS prior to the 
Effective Date of the Contract evidencing that the State is an additional insured.  The Contractor shall not 
begin Performance until the delivery of these 3 documents to DAS.  Contractor shall provide an annual 
electronic update of the 3 documents to DAS on or before each anniversary of the Effective Date during 
the Contract Term.  State shall be entitled to recover under the insurance policy even if a body of 
competent jurisdiction determines that State is contributorily negligent. 

 
(f) The rights provided in this section for the benefit of the State shall encompass the recovery of attorneys’ 

and other professionals’ fees expended in pursuing a Claim against a third party. 
 
(g) This section shall survive the Termination of the Contract and shall not be limited by reason of any 

insurance coverage. 
 
10.  Tangible Personal Property. 
 
(a) The Contractor on its behalf and on behalf of its Affiliates, as defined below, shall comply with the provisions of 

Conn. Gen. Stat. §12-411b, as follows: 
 

(1) For the term of the Contract, the Contractor and its Affiliates shall collect and remit to the State of 
Connecticut, Department of Revenue Services, any Connecticut use tax due under the provisions of Chapter 
219 of the Connecticut General Statutes for items of tangible personal property sold by the Contractor or by 
any of its Affiliates in the same manner as if the Contractor and such Affiliates were engaged in the business 
of selling tangible personal property for use in Connecticut and had sufficient nexus under the provisions of 
Chapter 219 to be required to collect Connecticut use tax; 
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(2) A customer’s payment of a use tax to the Contractor or its Affiliates relieves the customer of liability for the 

use tax; 
 

(3)  The Contractor and its Affiliates shall remit all use taxes they collect from customers on or before the due 
date specified in the Contract, which may not be later than the last day of the month next succeeding the 
end of a calendar quarter or other tax collection period during which the tax was collected; 
 

(4)  The Contractor and its Affiliates are not liable for use tax billed by them but not paid to them by a customer; 
and 
 

(5) Any Contractor or Affiliate who fails to remit use taxes collected on behalf of its customers by the due date 
specified in the Contract shall be subject to the interest and penalties provided for persons required to 
collect sales tax under chapter 219 of the general statutes.   

 
(b) For purposes of this section of the Contract, the word “Affiliate” means any person, as defined in section 

12-1 of the general statutes, that controls, is controlled by, or is under common control with another 
person.  A person controls another person if the person owns, directly or indirectly, more than ten per cent 
of the voting securities of the other person.  The word “voting security” means a security that confers 
upon the holder the right to vote for the election of members of the board of directors or similar 
governing body of the business, or that is convertible into, or entitles the holder to receive, upon its 
exercise, a security that confers such a right to vote.  “Voting security” includes a general partnership 
interest.   
 

(c) The Contractor represents and warrants that each of its Affiliates has vested in the Contractor plenary 
authority to so bind the Affiliates in any agreement with the State of Connecticut.  The Contractor on its 
own behalf and on behalf of its Affiliates shall also provide, no later than 30 days after receiving a request 
by the State’s contracting authority, such information as the State may require to ensure, in the State’s 
sole determination, compliance with the provisions of Chapter 219 of the Connecticut General Statutes, 
including, but not limited to, §12-411b. 
 

11.  Audit and Inspection of Plants, Places of Business and Records. 
 
(a) The State and its agents, including, but not limited to, the Connecticut Auditors of Public Accounts, 

Attorney General and State’s Attorney and their respective agents, may, at reasonable hours, inspect and 
examine all of the parts of the Contractor’s and Contractor Parties’ plants and places of business which, in 
any way, are related to, or involved in, the performance of this Contract.   

 
(b) The Contractor shall maintain, and shall require each of the Contractor Parties to maintain, accurate and 

complete Records.  The Contractor shall make all of its and the Contractor Parties’ Records available at all 
reasonable hours for audit and inspection by the State and its agents.   

 
(c) The State shall make all requests for any audit or inspection in writing and shall provide the Contractor 

with at least twenty-four (24) hours’ notice prior to the requested audit and inspection date.  If the State 
suspects fraud or other abuse, or in the event of an emergency, the State is not obligated to provide any 
prior notice.   
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(d) All Contractor will pay for all costs and expenses of any audit or inspection which reveals information that, 

in the sole determination of the State, is sufficient to constitute a breach by the Contractor under this 
Contract.  The Contractor will remit full payment to the State for such audit or inspection no later than 30 
days after receiving an invoice from the State. If the State does not receive payment within such time, the 
State may setoff the amount from any moneys which the State would otherwise be obligated to pay the 
Contractor in accordance with this Contract's Setoff provision. 

 
(e) The Contractor shall keep and preserve or cause to be kept and preserved all of its and Contractor Parties’ 

Records until three (3) years after the latter of (i) final payment under this Contract, or (ii) the expiration or 
earlier termination of this Contract, as the same may be modified for any reason.  The State may request 
an audit or inspection at any time during this period.  If any Claim or audit is started before the expiration 
of this period, the Contractor shall retain or cause to be retained all Records until all Claims or audit 
findings have been resolved. 

 
(f) The Contractor shall cooperate fully with the State and its agents in connection with an audit or inspection.  

Following any audit or inspection, the State may conduct and the Contractor shall cooperate with an exit 
conference. 

 
(g) The Contractor shall incorporate this entire Section verbatim into any contract or other agreement that it 

enters into with any Contractor Party. 

12.  Protection of Confidential Information. 
 
(a) Contractor and Contractor Parties, at their own expense, have a duty to and shall protect from a 

Confidential Information Breach any and all Confidential Information which they come to possess or 
control, wherever and however stored or maintained, in a commercially reasonable manner in accordance 
with current industry standards. 

 
(b) Each Contractor or Contractor Party shall develop, implement and maintain a comprehensive data - 

security program for the protection of Confidential Information.  The safeguards contained in such 
program shall be consistent with and comply with the safeguards for protection of Confidential Information, 
and information of a similar character, as set forth in all applicable federal and state law and written policy of 
the Department or State concerning the confidentiality of Confidential Information. Such data-security 
program shall include, but not be limited to, the following: 

(1) A security policy for employees related to the storage, access and transportation of data containing 
Confidential Information; 
 

(2) Reasonable restrictions on access to records containing Confidential Information, including access to 
any locked storage where such records are kept; 

 
(3) A process for reviewing policies and security measures at least annually;  

 
(4) Creating secure access controls to Confidential Information, including but not limited to passwords; 

and 



State of Connecticut – Additional Terms and Conditions  
Intent to Participate for: 

NASPO ValuePoint Master Agreement 
Desktops, Laptops, Tablets, Servers, and 

Storage including Related Peripherals & Services 
 

Page 10 of 14 
NASPO ValuePoint - Rev. 5-2-19 Prev. Rev. 4-29-19 

 
(5) Encrypting of Confidential Information that is stored on laptops, portable devices or being 

transmitted electronically. 
 
(c) The Contractor and Contractor Parties shall notify the Department and the Connecticut Office of the 

Attorney General as soon as practical, but no later than twenty-four (24) hours, after they become aware 
of or suspect that any Confidential Information which Contractor or Contractor Parties have come to 
possess or control has been subject to a Confidential Information Breach.   If a Confidential Information 
Breach has occurred, the Contractor shall, within three (3) business days after the notification, present a 
credit monitoring and protection plan to the Commissioner of Administrative Services, the Department 
and the Connecticut Office of the Attorney General, for review and approval. Such credit monitoring or 
protection plan shall be made available by the Contractor at its own cost and expense to all individuals 
affected by the Confidential Information Breach.  Such credit monitoring or protection plan shall include, 
but is not limited to  reimbursement for the cost of placing and lifting one (1) security freeze per credit file 
pursuant to Connecticut General Statutes §36a-701a. Such credit monitoring or protection plans shall be 
approved by the State in accordance with this Section and shall cover a length of time commensurate with 
the circumstances of the Confidential Information Breach.  The Contractors’ costs and expenses for the 
credit monitoring and protection plan shall not be recoverable from the Department, any State of 
Connecticut entity or any affected individuals. 
 

(d) The Contractor shall incorporate the requirements of this Section in all subcontracts requiring each 
Contractor Party to safeguard Confidential Information in the same manner as provided for in this Section. 

 
(e) Nothing in this Section shall supersede in any manner Contractor’s or Contractor Party’s obligations 

pursuant the Health Insurance Portability and Accountability Act of 1996 or any provisions of this Contract 
concerning the obligations of the Contractor as a business associate of a covered entity (as such terms are 
defined in 45 C.F.R. § 160.103).  
 

13.  Financial Audit for State Grants.   
 
For purposes of this paragraph, the word "contractor" shall be deemed to mean "nonstate entity," as that term 
is defined in Section 4-230 of the Connecticut General Statutes.  The contractor shall provide for an annual 
financial audit acceptable to the Department for any expenditure of state-awarded funds made by the 
contractor.  Such audit shall include management letters and audit recommendations.  The State Auditors of 
Public Accounts shall have access to all records and accounts for the fiscal year(s) in which the award was 
made.  The contractor will comply with federal and state single audit standards as applicable. 
 
14.  State Comptroller Specifications.  

In accordance with Conn. Gen. Stat. §4d-31, this Contract is deemed to have incorporated within it, and the 
Contractor shall deliver the Goods and Services in compliance with, all specifications established by the State 
Comptroller to ensure that all policies, procedures, processes and control systems, including hardware, 
software and protocols, which are established or provided by the Contractor or Contractor Parties, are 
compatible with and support the State's core financial systems, including but not limited to, accounting, 
payroll, time and attendance, and retirement systems. 
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15.  CIO Subcontract Approval.   
 
In accordance with Conn. Gen. Stat. §4d-32, the Contractor shall not award a subcontract for work under this 
Contract without having first obtained the written approval of the Chief Information Officer of the Department 
of Information Technology or their designee of the selection of the subcontractor and of the provisions of the 
subcontract.  The Contractor shall deliver a copy of each executed subcontract or amendment to the 
subcontract to the Chief Information Officer, who shall maintain the subcontract or amendment as a public 
record, as defined in Conn. Gen. Stat. §1-200. 
 
16.  Rights to and Integrity of Public Records.   
 
In accordance with Conn. Gen. Stat. §4d-34, (a) neither the Contractor nor Contractor Parties shall have any 
Title in or to (1) any public records which the Contractor or Contractor Parties possess, modify or create 
pursuant to a contract, subcontract or amendment to a contract or subcontract, or (2) any modifications by 
such contractor, subcontractor, employee or agent to such public records; (b) neither the Contractor nor 
Contractor Parties shall impair the integrity of any public records which they possess or create; and (c) public 
records which the Contractor or Contractor Parties possess, modify or create pursuant to this Contract or 
other contract, subcontract or amendment to a contract or subcontract shall at all times and for all purposes 
remain the property of the State.  For purposes of this section, “public records” shall have the meaning set 
forth in Conn. Gen. Stat. §4-33, as it may be modified from time to time. 
 
17.  Public Records and FOIA.   
 
In accordance with Conn. Gen. Stat. §4d-35, any public record which a state agency provides to the Contractor 
or Contractor Parties shall remain a public record for the purposes of subsection (a) of section 1-210 and as to 
such public records, the State, the Contractor and Contractor Parties shall have a joint and several obligation to 
comply with the obligations of the state agency under the Freedom of Information Act, as defined in section 1-
200, provided that the determination of whether or not to disclose a particular record or type of record shall 
be made by such state agency. 
 
18.  Disclosure of Public Records.   
 
In accordance with Conn. Gen. Stat. §4d-36, neither the Contractor nor Contractor Parties shall disclose to the 
public any public records (a) which they possess, modify or create pursuant to this Contract or any contract, 
subcontract or amendment to a contract or subcontract and (b) which a state agency (1) is prohibited from 
disclosing pursuant to state or federal law in all cases, (2) may disclose pursuant to state or federal law only to 
certain entities or individuals or under certain conditions or (3) may withhold from disclosure pursuant to state 
or federal law.  This provision shall not be construed to prohibit the Contractor from disclosing such public 
records to any Contractor Parties to carry out the purposes of its subcontract.  For purposes of this section, 
“public records” shall have the meaning set forth in Conn. Gen. Stat. §1-200, as it may be modified from time 
to time. 
 
19.  Profiting from Public Records.   
 
In accordance with Conn. Gen. Stat. §4d-37, neither the Contractor nor Contractor Parties shall sell, market or 
otherwise profit from the disclosure or use of any public records which are in their possession pursuant to this 
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Contract or any contract, subcontract or amendment to a contract or subcontract, except as authorized in this 
Contract.  For purposes of this section, “public records” shall have the meaning set forth in Conn. Gen. Stat. §1-
200, as it may be modified from time to time. 
 
20.  Contractor’s Obligation to Notify DAS commissioner Concerning Public Records.   
 
In accordance with Conn. Gen. Stat. §4d-38, if the Contractor or Contractor Parties learn of any violation of the 
provisions of Conn. Gen. Stat. §§4d-36 or 4d-37 they shall, no later than seven calendar days after learning of 
such violation, notify the commissioner of such violation. 
 
21.  General Assembly Access to Records.   
 
In accordance with Conn. Gen. Stat. §4d-40, the Joint Committee on Legislative Management and each 
nonpartisan office of the General Assembly shall continue to have access to state agency records that is not 
less than the access that said committee and such offices have on July 1, 1997. 
 
22.  Continuity of Systems.   
 
This Section is intended to comply with Conn. Gen. Stat. §4d-44.   
 
(a) The Contractor acknowledges that the Systems and associated services are important to the function of 

State government and that they must continue without interruption.  Pursuant to Conn. Gen. Stat. §4d-44, 
if the work under the Contract, any subcontract, or amendment to either, is transferred back to the State 
or to another contractor at any time for any reason, then the Contractor shall cooperate fully with the 
State, and do and perform all acts and things that DAS deems to be necessary or appropriate, to ensure 
continuity of state agency information system and telecommunication system facilities, equipment and 
services so that there is no disruption or interruption in performance as required or permitted in the 
Contract.  The Contractor shall not enter into any subcontract for any part of the performance under the 
Contract without approval of such subcontract by DAS, as required by Conn. Gen. Stat. §4d-32, and 
without such subcontract including a provision that obligates the subcontractor to comply fully with Conn. 
Gen. Stat. §4d-44 as if the subcontractor were in fact the Contractor.  The Contractor shall make a full and 
complete disclosure of and delivery to DAS or its representatives of all Records and “Public Records,” as 
that term is defined in Conn. Gen. Stat. §4d-33, as it may be amended, in whatever form they exist or are 
stored and maintained and wherever located, directly or indirectly concerning the Contract.  
 

(b) The parties shall follow the following applicable and respective procedures in order to ensure the orderly 
transfer to the State of:  
(1) such facilities and equipment: _________________;  
(2) all software created or modified pursuant to the Contract, subcontract or 
amendment:____________________________; and  
(3) all public records, as defined in Conn. Gen. Stat. §4d-33, which the Contractor or Contractor Parties 
possess or create pursuant to the Contract, subcontract or amendment: __________________. 

 
If the Contractor employs former State employees, the Contractor shall facilitate the exercising of any 
reemployment rights that such State employees may have with the State, including, but not limited to, 
affording them all reasonable opportunities during the workday to interview for State jobs.  The Contractor 
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shall include language similar to this section in all of its contracts with its subcontractors and applicable 
Contractor Parties so that they are similarly obligated. 
 
23.  Ownership of Data.   

a)   All ownership, title, licenses, proprietary rights and interest (including, but not limited to, perpetual use) 
(for purposes of this Ownership of Data Section, collectively, “Title”) of and to any and all data existing 
in electronic, magnetic or any other tangible or intangible form (for purposes of this Ownership of Data 
Section, "Data") that is uploaded, collected, stored, held, hosted, located or utilized by the Department 
or Contractor and Contractor Parties directly or indirectly in connection with this Contract at all times is 
and will always remain vested in the State.  At no time will Contractor have Title to such Data, wherever 
located. 

 
b)  At no cost to the State the Contractor and Contractor Parties shall, no later than fifteen (15) days 

after (i) receiving a written request from the Department or (ii) Termination for any reason, 
deliver and transfer possession to the Department all of the Data, in a format acceptable to the 
State.  

 
c)  At no cost to the State, the Contractor and Contractor Parties shall, no later than fifteen (15) days 

after (i) receiving a written request from the Department, (ii) receiving final payment from the 
Department, or (iii) Termination for any reason, over-write and securely delete all of the Data, 
such that the Data will be expunged in a manner to make retrieval of the Data impossible. 

 
d)  The Contractor’s failure to deliver and transfer possession of the Data to a duly authorized agent 

of the Department shall constitute, without more, a de facto breach of this Contract. 
Consequently, the Contractor shall indemnify and hold harmless the Department and the State, as 
appropriate, for any and all damages, costs and expenses associated directly or indirectly with 
such failure.  The damages, costs and expenses shall include, but not be limited to, those resulting 
from any corresponding contracting for credit or identity protection services, or both, and from 
any subsequent non-State use of any Data.  If Contractor Parties will Perform for any purpose 
under this paragraph, the Contractor represents and warrants that it shall cause each of the 
Contractor Parties to so Perform and that each has vested in the Contractor plenary authority to 
cause the Contractor Parties to Perform. For purposes of this Ownership of Data Section, 
“Perform” shall include, but not be limited to, the obligations relating to the sale, transfer of Title, 
removal and transfer of possession of the Data and indemnifying and holding harmless the 
Department and the State.  The Contractor on its own behalf and on behalf of the Contractor 
Parties shall also provide, no later than 30 days after receiving a request by the Department, such 
information as the Department may identify to ensure, in the Department’s sole discretion, 
compliance with the provisions of this Ownership of Data Section. This Ownership of Data Section 
survives Termination. 

 
24.  P-Card (Purchasing MasterCard Credit Card) 
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Notwithstanding the provisions of Section 4(b)(ii) of the Contract, purchases may be made using the State of 
Connecticut Purchasing Card (MasterCard) in accordance with Memorandum No. 2011-11 issued by the Office 
of the State Comptroller. 
 
Contractor shall be equipped to receive orders issued by the Client Agency using the MasterCard.  The 
Contractor shall be responsible for the credit card user-handling fee associated with MasterCard purchases.  
The Contractor shall charge to the MasterCard only upon acceptance of Goods delivered to the Client Agency 
or the rendering of Services. 
 
The Contractor shall capture and provide to its merchant bank, Level 3 reporting at the line item level for all 
orders placed by MasterCard. 
 
Questions regarding the state of Connecticut MasterCard Program may be directed to Ms. Kerry DiMatteo, 
Procurement Card Program Administrator at 860-713-5072. 
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1. Coordination of Services by the STATE. The head of the purchasing agency (“HOPA”) (which term 
includes the designee of the HOPA) shall coordinate the services to be provided by the CONTRACTOR in 
order to complete the performance required in the Contract. The CONTRACTOR shall maintain 
communications with HOPA at all stages of the CONTRACTOR'S work, and submit to HOPA for resolution 
any questions which may arise as to the performance of this Contract. "Purchasing agency" as used in these 
General Conditions means and includes any governmental body which is authorized under chapter 103D, 
HRS, or its implementing rules and procedures, or by way of delegation, to enter into contracts for the 
procurement of goods or services or both. 

 

2. Relationship of Parties: Independent Contractor Status and Responsibilities, Including Tax Responsibilities. 
 

a. In the performance of services required under this Contract, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to control and direct the performance and details of 
the work and services required under this Contract; however, the STATE shall have a general right to 
inspect work in progress to determine whether, in the STATE'S opinion, the services are being 
performed by the CONTRACTOR in compliance with this Contract. Unless otherwise provided by 
special condition, it is understood that the STATE does not agree to use the CONTRACTOR 
exclusively, and that the CONTRACTOR is free to contract to provide services to other individuals 
or entities while under contract with the STATE. 

 

b. The CONTRACTOR and the CONTRACTOR'S employees and agents are not by reason of this 
Contract, agents or employees of the State for any purpose, and the CONTRACTOR and the 
CONTRACTOR'S employees and agents shall not be entitled to claim or receive from the State any 
vacation, sick leave, retirement, workers' compensation, unemployment insurance, or other benefits 
provided to state employees. 

 

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 
CONTRACTOR'S performance under this Contract. Furthermore, the CONTRACTOR intentionally, 
voluntarily, and knowingly assumes the sole and entire liability to the CONTRACTOR'S employees 
and agents, and to any individual not a party to this Contract, for all loss, damage, or injury caused by 
the CONTRACTOR, or the CONTRACTOR'S employees or agents in the course of their 
employment. 

 

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county 
taxes and fees which may become due and owing by the CONTRACTOR by reason of this Contract, 
including but not limited to (i) income taxes, (ii) employment related fees, assessments, and taxes, 
and (iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses, 
permits, and certificates that may be required in order to perform this Contract. 

 

e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State 
of Hawaii, in accordance with section 237-9, HRS, and shall comply with all requirements thereof. 
The CONTRACTOR shall obtain a tax clearance certificate from the Director of Taxation, State of 
Hawaii, and the Internal Revenue Service, U.S. Department of the Treasury, showing that all 
delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of 1986, as 
amended, against the CONTRACTOR have been paid and submit the same to the STATE prior to 
commencing any performance under this Contract. The CONTRACTOR shall also be solely 
responsible for meeting all requirements necessary to obtain the tax clearance certificate required for 
final payment under sections 103-53 and 103D-328, HRS, and paragraph 17 of these General 
Conditions. 

 

f. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the 
CONTRACTOR and the CONTRACTOR'S employees and agents that is or may be required by law, 
and for payment of all premiums, costs, and other liabilities associated with securing the insurance 
coverage. 
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g. The CONTRACTOR shall obtain a certificate of compliance issued by the Department of Labor and 
Industrial Relations, State of Hawaii, in accordance with section103D-310, HRS, and section 3-122- 
112, HAR, that is current within six months of the date of issuance. 

 

h. The CONTRACTOR shall obtain a certificate of good standing issued by the Department of 
Commerce and Consumer Affairs, State of Hawaii, in accordance with section 103D-310, HRS, and 
section 3-122-112, HAR, that is current within six months of the date of issuance. 

 

i. In lieu of the above certificates from the Department of Taxation, Labor and Industrial Relations, and 
Commerce and Consumer Affairs, the CONTRACTOR may submit proof of compliance through the 
State Procurement Office’s designated certification process. 

 

3. Personnel Requirements. 
 

a. The CONTRACTOR shall secure, at the CONTRACTOR'S own expense, all personnel required to 
perform this Contract. 

 

b. The CONTRACTOR shall ensure that the CONTRACTOR'S employees or agents are experienced 
and fully qualified to engage in the activities and perform the services required under this Contract, 
and that all applicable licensing and operating requirements imposed or required under federal, state, 
or county law, and all applicable accreditation and other standards of quality generally accepted in 
the field of the activities of such employees and agents are complied with and satisfied. 

 

4. Nondiscrimination. No person performing work under this Contract, including any subcontractor, employee, 
or agent of the CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable 
federal, state, or county law. 

 

5. Conflicts of Interest. The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or 
agent of the CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, 
shall be acquired, that would or might conflict in any manner or degree with the CONTRACTOR'S 
performance under this Contract. 

 

6. Subcontracts and Assignments. The CONTRACTOR shall not assign or subcontract any of the 
CONTRACTOR'S duties, obligations, or interests under this Contract and no such assignment or subcontract 
shall be effective unless (i) the CONTRACTOR obtains the prior written consent of the STATE, and (ii) the 
CONTRACTOR'S assignee or subcontractor submits to the STATE a tax clearance certificate from the 
Director of Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, 
showing that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of 
1986, as amended, against the CONTRACTOR'S assignee or subcontractor have been paid. Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR'S right to compensation under this Contract shall 
be effective unless and until the assignment is approved by the Comptroller of the State of Hawaii, as 
provided in section 40-58, HRS. 

 

a. Recognition of a successor in interest. When in the best interest of the State, a successor in interest 
may be recognized in an assignment contract in which the STATE, the CONTRACTOR and the 
assignee or transferee (hereinafter referred to as the "Assignee") agree that: 

 

(1) The Assignee assumes all of the CONTRACTOR'S obligations; 
 

(2) The CONTRACTOR remains liable for all obligations under this Contract but waives all 
rights under this Contract as against the STATE; and 

 

(3) The CONTRACTOR shall continue to furnish, and the Assignee shall also furnish, all 
required bonds. 

 

b. Change of name. When the CONTRACTOR asks to change the name in which it holds this Contract 
with the STATE, the procurement officer of the purchasing agency (hereinafter referred to as the 
"Agency procurement officer") shall, upon receipt of a document acceptable or satisfactory to the 
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Agency procurement officer indicating such change of name (for example, an amendment to the 
CONTRACTOR'S articles of incorporation), enter into an amendment to this Contract with the 
CONTRACTOR to effect such a change of name. The amendment to this Contract changing the 
CONTRACTOR'S name shall specifically indicate that no other terms and conditions of this Contract 
are thereby changed. 

 

c. Reports. All assignment contracts and amendments to this Contract effecting changes of the 
CONTRACTOR'S name or novations hereunder shall be reported to the chief procurement officer 
(CPO) as defined in section 103D-203(a), HRS, within thirty days of the date that the assignment 
contract or amendment becomes effective. 

 

d. Actions affecting more than one purchasing agency. Notwithstanding the provisions of 
subparagraphs 6a through 6c herein, when the CONTRACTOR holds contracts with more than one 
purchasing agency of the State, the assignment contracts and the novation and change of name 
amendments herein authorized shall be processed only through the CPO's office. 

 

7. Indemnification and Defense. The CONTRACTOR shall defend, indemnify, and hold harmless the State of 
Hawaii, the contracting agency, and their officers, employees, and agents from and against all liability, loss, 
damage, cost, and expense, including all attorneys' fees, and all claims, suits, and demands therefore, arising 
out of or resulting from the acts or omissions of the CONTRACTOR or the CONTRACTOR'S employees, 
officers, agents, or subcontractors under this Contract. The provisions of this paragraph shall remain in full 
force and effect notwithstanding the expiration or early termination of this Contract. 

 

8. Cost of Litigation. In case the STATE shall, without any fault on its part, be made a party to any litigation 
commenced by or against the CONTRACTOR in connection with this Contract, the CONTRACTOR shall 
pay all costs and expenses incurred by or imposed on the STATE, including attorneys' fees. 

 

9. Liquidated Damages. When the CONTRACTOR is given notice of delay or nonperformance as specified in 
paragraph 13 (Termination for Default) and fails to cure in the time specified, it is agreed the CONTRACTOR 
shall pay to the STATE the amount, if any, set forth in this Contract per calendar day from the date set for 
cure until either (i) the STATE reasonably obtains similar goods or services, or both, if the CONTRACTOR is 
terminated for default, or (ii) until the CONTRACTOR provides the goods or services, or both, if the 
CONTRACTOR is not terminated for default. To the extent that the CONTRACTOR'S delay or 
nonperformance is excused under paragraph 13d (Excuse for Nonperformance or Delay Performance), 
liquidated damages shall not be assessable against the CONTRACTOR. The CONTRACTOR remains liable 
for damages caused other than by delay. 

 

10. STATE'S Right of Offset. The STATE may offset against any monies or other obligations the STATE owes 
to the CONTRACTOR under this Contract, any amounts owed to the State of Hawaii by the CONTRACTOR 
under this Contract or any other contracts, or pursuant to any law or other obligation owed to the State of 
Hawaii by the CONTRACTOR, including, without limitation, the payment of any taxes or levies of any kind 
or nature. The STATE will notify the CONTRACTOR in writing of any offset and the nature of such offset. 
For purposes of this paragraph, amounts owed to the State of Hawaii shall not include debts or obligations 
which have been liquidated, agreed to by the CONTRACTOR, and are covered by an installment payment or 
other settlement plan approved by the State of Hawaii, provided, however, that the CONTRACTOR shall be 
entitled to such exclusion only to the extent that the CONTRACTOR is current with, and not delinquent on, 
any payments or obligations owed to the State of Hawaii under such payment or other settlement plan. 

 

11. Disputes. Disputes shall be resolved in accordance with section 103D-703, HRS, and chapter 3-126, Hawaii 
Administrative Rules ("HAR"), as the same may be amended from time to time. 

 

12. Suspension of Contract. The STATE reserves the right at any time and for any reason to suspend this 
Contract for any reasonable period, upon written notice to the CONTRACTOR in accordance with the 
provisions herein. 

 

a. Order to stop performance. The Agency procurement officer may, by written order to the 
CONTRACTOR, at any time, and without notice to any surety, require the CONTRACTOR to stop 
all or any part of the performance called for by this Contract. This order shall be for a specified 
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period not exceeding sixty (60) days after the order is delivered to the CONTRACTOR, unless the 
parties agree to any further period. Any such order shall be identified specifically as a stop 
performance order issued pursuant to this section. Stop performance orders shall include, as 
appropriate: (1) A clear description of the work to be suspended; (2) Instructions as to the issuance of 
further orders by the CONTRACTOR for material or services; (3) Guidance as to action to be taken 
on subcontracts; and (4) Other instructions and suggestions to the CONTRACTOR for minimizing 
costs. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend all performance under this Contract at the time stated, provided, however, the 
CONTRACTOR shall take all reasonable steps to minimize the occurrence of costs allocable to the 
performance covered by the order during the period of performance stoppage. Before the stop 
performance order expires, or within any further period to which the parties shall have agreed, the 
Agency procurement officer shall either: 

 

(1) Cancel the stop performance order; or 
 

(2) Terminate the performance covered by such order as provided in the termination for default 
provision or the termination for convenience provision of this Contract. 

 

b. Cancellation or expiration of the order. If a stop performance order issued under this section is 
cancelled at any time during the period specified in the order, or if the period of the order or any 
extension thereof expires, the CONTRACTOR shall have the right to resume performance. An 
appropriate adjustment shall be made in the delivery schedule or contract price, or both, and the 
Contract shall be modified in writing accordingly, if: 

 

(1) The stop performance order results in an increase in the time required for, or in the 
CONTRACTOR'S cost properly allocable to, the performance of any part of this Contract; 
and 

 

(2) The CONTRACTOR asserts a claim for such an adjustment within thirty (30) days after the 
end of the period of performance stoppage; provided that, if the Agency procurement officer 
decides that the facts justify such action, any such claim asserted may be received and acted 
upon at any time prior to final payment under this Contract. 

 

c. Termination of stopped performance. If a stop performance order is not cancelled and the 
performance covered by such order is terminated for default or convenience, the reasonable costs 
resulting from the stop performance order shall be allowable by adjustment or otherwise. 

 

d. Adjustment of price. Any adjustment in contract price made pursuant to this paragraph shall be 
determined in accordance with the price adjustment provision of this Contract. 

 

13. Termination for Default. 
 

a. Default. If the CONTRACTOR refuses or fails to perform any of the provisions of this Contract with 
such diligence as will ensure its completion within the time specified in this Contract, or any 
extension thereof, otherwise fails to timely satisfy the Contract provisions, or commits any other 
substantial breach of this Contract, the Agency procurement officer may notify the CONTRACTOR 
in writing of the delay or non-performance and if not cured in ten (10) days or any longer time 
specified in writing by the Agency procurement officer, such officer may terminate the 
CONTRACTOR'S right to proceed with the Contract or such part of the Contract as to which there 
has been delay or a failure to properly perform. In the event of termination in whole or in part, the 
Agency procurement officer may procure similar goods or services in a manner and upon the terms 
deemed appropriate by the Agency procurement officer. The CONTRACTOR shall continue 
performance of the Contract to the extent it is not terminated and shall be liable for excess costs 
incurred in procuring similar goods or services. 

 

b. CONTRACTOR'S duties. Notwithstanding termination of the Contract and subject to any directions 
from the Agency procurement officer, the CONTRACTOR shall take timely, reasonable, and 
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necessary action to protect and preserve property in the possession of the CONTRACTOR in which 
the STATE has an interest. 

 

c. Compensation. Payment for completed goods and services delivered and accepted by the STATE 
shall be at the price set forth in the Contract. Payment for the protection and preservation of property 
shall be in an amount agreed upon by the CONTRACTOR and the Agency procurement officer. If 
the parties fail to agree, the Agency procurement officer shall set an amount subject to the 
CONTRACTOR'S rights under chapter 3-126, HAR. The STATE may withhold from amounts due 
the CONTRACTOR such sums as the Agency procurement officer deems to be necessary to protect 
the STATE against loss because of outstanding liens or claims and to reimburse the STATE for the 
excess costs expected to be incurred by the STATE in procuring similar goods and services. 

 

d. Excuse for nonperformance or delayed performance. The CONTRACTOR shall not be in default by 
reason of any failure in performance of this Contract in accordance with its terms, including any 
failure by the CONTRACTOR to make progress in the prosecution of the performance hereunder 
which endangers such performance, if the CONTRACTOR has notified the Agency procurement 
officer within fifteen (15) days after the cause of the delay and the failure arises out of causes such as: 
acts of God; acts of a public enemy; acts of the State and any other governmental body in its 
sovereign or contractual capacity; fires; floods; epidemics; quarantine restrictions; strikes or other 
labor disputes; freight embargoes; or unusually severe weather. If the failure to perform is caused by 
the failure of a subcontractor to perform or to make progress, and if such failure arises out of causes 
similar to those set forth above, the CONTRACTOR shall not be deemed to be in default, unless the 
goods and services to be furnished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to permit the CONTRACTOR to meet the requirements of the Contract. 
Upon request of the CONTRACTOR, the Agency procurement officer shall ascertain the facts and 
extent of such failure, and, if such officer determines that any failure to perform was occasioned by 
any one or more of the excusable causes, and that, but for the excusable cause, the CONTRACTOR'S 
progress and performance would have met the terms of the Contract, the delivery schedule shall be 
revised accordingly, subject to the rights of the STATE under this Contract. As used in this 
paragraph, the term "subcontractor" means subcontractor at any tier. 

 

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR'S right to 
proceed under this paragraph, it is determined for any reason that the CONTRACTOR was not in 
default under this paragraph, or that the delay was excusable under the provisions of subparagraph 
13d, "Excuse for nonperformance or delayed performance," the rights and obligations of the parties 
shall be the same as if the notice of termination had been issued pursuant to paragraph 14. 

 

f. Additional rights and remedies. The rights and remedies provided in this paragraph are in addition to 
any other rights and remedies provided by law or under this Contract. 

 

14. Termination for Convenience. 
 

a. Termination. The Agency procurement officer may, when the interests of the STATE so require, 
terminate this Contract in whole or in part, for the convenience of the STATE. The Agency 
procurement officer shall give written notice of the termination to the CONTRACTOR specifying the 
part of the Contract terminated and when termination becomes effective. 

 

b. CONTRACTOR'S obligations. The CONTRACTOR shall incur no further obligations in connection 
with the terminated performance and on the date(s) set in the notice of termination the 
CONTRACTOR will stop performance to the extent specified. The CONTRACTOR shall also 
terminate outstanding orders and subcontracts as they relate to the terminated performance. The 
CONTRACTOR shall settle the liabilities and claims arising out of the termination of subcontracts 
and orders connected with the terminated performance subject to the STATE'S approval. The 
Agency procurement officer may direct the CONTRACTOR to assign the CONTRACTOR'S right, 
title, and interest under terminated orders or subcontracts to the STATE. The CONTRACTOR must 
still complete the performance not terminated by the notice of termination and may incur obligations 
as necessary to do so. 
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c. Right to goods and work product. The Agency procurement officer may require the CONTRACTOR 
to transfer title and deliver to the STATE in the manner and to the extent directed by the Agency 
procurement officer: 

 

(1) Any completed goods or work product; and 
 

(2) The partially completed goods and materials, parts, tools, dies, jigs, fixtures, plans, drawings, 
information, and contract rights (hereinafter called "manufacturing material") as the 
CONTRACTOR has specifically produced or specially acquired for the performance of the 
terminated part of this Contract. 

 

The CONTRACTOR shall, upon direction of the Agency procurement officer, protect and preserve 
property in the possession of the CONTRACTOR in which the STATE has an interest. If the Agency 
procurement officer does not exercise this right, the CONTRACTOR shall use best efforts to sell 
such goods and manufacturing materials. Use of this paragraph in no way implies that the STATE 
has breached the Contract by exercise of the termination for convenience provision. 

 

d. Compensation. 
 

(1) The CONTRACTOR shall submit a termination claim specifying the amounts due because of 
the termination for convenience together with the cost or pricing data, submitted to the extent 
required by chapter 3-122, HAR, bearing on such claim. If the CONTRACTOR fails to file 
a termination claim within one year from the effective date of termination, the Agency 
procurement officer may pay the CONTRACTOR, if at all, an amount set in accordance with 
subparagraph 14d(3) below. 

 

(2) The Agency procurement officer and the CONTRACTOR may agree to a settlement 
provided the CONTRACTOR has filed a termination claim supported by cost or pricing data 
submitted as required and that the settlement does not exceed the total Contract price plus 
settlement costs reduced by payments previously made by the STATE, the proceeds of any 
sales of goods and manufacturing materials under subparagraph 14c, and the Contract price 
of the performance not terminated. 

 

(3) Absent complete agreement under subparagraph 14d(2) the Agency procurement officer 
shall pay the CONTRACTOR the following amounts, provided payments agreed to under 
subparagraph 14d(2) shall not duplicate payments under this subparagraph for the following: 

 

(A) Contract prices for goods or services accepted under the Contract; 
 

(B) Costs incurred in preparing to perform and performing the terminated portion of the 
performance plus a fair and reasonable profit on such portion of the performance, 
such profit shall not include anticipatory profit or consequential damages, less 
amounts paid or to be paid for accepted goods or services; provided, however, that if 
it appears that the CONTRACTOR would have sustained a loss if the entire 
Contract would have been completed, no profit shall be allowed or included and the 
amount of compensation shall be reduced to reflect the anticipated rate of loss; 

 

(C) Costs of settling and paying claims arising out of the termination of subcontracts or 
orders pursuant to subparagraph 14b. These costs must not include costs paid in 
accordance with subparagraph 14d(3)(B); 

 

(D) The reasonable settlement costs of the CONTRACTOR, including accounting, legal, 
clerical, and other expenses reasonably necessary for the preparation of settlement 
claims and supporting data with respect to the terminated portion of the Contract and 
for the termination of subcontracts thereunder, together with reasonable storage, 
transportation, and other costs incurred in connection with the protection or 
disposition of property allocable to the terminated portion of this Contract. The total 
sum to be paid the CONTRACTOR under this subparagraph shall not exceed the 



Hawaii – Page 8 of 16 AG-008 103D General Conditions 

 

 

total Contract price plus the reasonable settlement costs of the CONTRACTOR 
reduced by the amount of payments otherwise made, the proceeds of any sales of 
supplies and manufacturing materials under subparagraph 14d(2), and the contract 
price of performance not terminated. 

 

(4) Costs claimed, agreed to, or established under subparagraphs 14d(2) and 14d(3) shall be in 
accordance with Chapter 3-123 (Cost Principles) of the Procurement Rules. 

 

15. Claims Based on the Agency Procurement Officer's Actions or Omissions. 
 

a. Changes in scope. If any action or omission on the part of the Agency procurement officer (which 
term includes the designee of such officer for purposes of this paragraph 15) requiring performance 
changes within the scope of the Contract constitutes the basis for a claim by the CONTRACTOR for 
additional compensation, damages, or an extension of time for completion, the CONTRACTOR shall 
continue with performance of the Contract in compliance with the directions or orders of such 
officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any claim for 
additional compensation, damages, or an extension of time for completion; provided: 

 

(1) Written notice required. The CONTRACTOR shall give written notice to the Agency 
procurement officer: 

 

(A) Prior to the commencement of the performance involved, if at that time the 
CONTRACTOR knows of the occurrence of such action or omission; 

 

(B) Within thirty (30) days after the CONTRACTOR knows of the occurrence of such 
action or omission, if the CONTRACTOR did not have such knowledge prior to the 
commencement of the performance; or 

 

(C) Within such further time as may be allowed by the Agency procurement officer in 
writing. 

 

(2) Notice content. This notice shall state that the CONTRACTOR regards the act or omission 
as a reason which may entitle the CONTRACTOR to additional compensation, damages, or 
an extension of time. The Agency procurement officer, upon receipt of such notice, may 
rescind such action, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the Agency procurement officer; 

 

(3) Basis must be explained. The notice required by subparagraph 15a(1) describes as clearly as 
practicable at the time the reasons why the CONTRACTOR believes that additional 
compensation, damages, or an extension of time may be remedies to which the 
CONTRACTOR is entitled; and 

 

(4) Claim must be justified. The CONTRACTOR must maintain and, upon request, make 
available to the Agency procurement officer within a reasonable time, detailed records to the 
extent practicable, and other documentation and evidence satisfactory to the STATE, 
justifying the claimed additional costs or an extension of time in connection with such 
changes. 

 

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR 
from compliance with any rules or laws precluding any state officers and CONTRACTOR from 
acting in collusion or bad faith in issuing or performing change orders which are clearly not within 
the scope of the Contract. 

 

c. Price adjustment. Any adjustment in the price made pursuant to this paragraph shall be determined in 
accordance with the price adjustment provision of this Contract. 

 

16. Costs and Expenses. Any reimbursement due the CONTRACTOR for per diem and transportation expenses 
under this Contract shall be subject to chapter 3-123 (Cost Principles), HAR, and the following guidelines: 
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a. Reimbursement for air transportation shall be for actual cost or coach class air fare, whichever is less. 
 

b. Reimbursement for ground transportation costs shall not exceed the actual cost of renting an 
intermediate-sized vehicle. 

 

c. Unless prior written approval of the HOPA is obtained, reimbursement for subsistence allowance 
(i.e., hotel and meals, etc.) shall not exceed the applicable daily authorized rates for inter-island or 
out-of-state travel that are set forth in the current Governor's Executive Order authorizing adjustments 
in salaries and benefits for state officers and employees in the executive branch who are excluded 
from collective bargaining coverage. 

 

17. Payment Procedures; Final Payment; Tax Clearance. 
 

a. Original invoices required. All payments under this Contract shall be made only upon submission by 
the CONTRACTOR of original invoices specifying the amount due and certifying that services 
requested under the Contract have been performed by the CONTRACTOR according to the Contract. 

 

b. Subject to available funds. Such payments are subject to availability of funds and allotment by the 
Director of Finance in accordance with chapter 37, HRS. Further, all payments shall be made in 
accordance with and subject to chapter 40, HRS. 

 

c. Prompt payment. 
 

(1) Any money, other than retainage, paid to the CONTRACTOR shall be disbursed to 
subcontractors within ten (10) days after receipt of the money in accordance with the 
terms of the subcontract; provided that the subcontractor has met all the terms and 
conditions of the subcontract and there are no bona fide disputes; and 

 

(2) Upon final payment to the CONTRACTOR, full payment to the subcontractor, 
including retainage, shall be made within ten (10) days after receipt of the money; 
provided that there are no bona fide disputes over the subcontractor's performance 
under the subcontract. 

 

d. Final payment. Final payment under this Contract shall be subject to sections 103-53 and 103D-328, 
HRS, which require a tax clearance from the Director of Taxation, State of Hawaii, and the Internal 
Revenue Service, U.S. Department of Treasury, showing that all delinquent taxes, if any, levied or 
accrued under state law and the Internal Revenue Code of 1986, as amended, against the 
CONTRACTOR have been paid. Further, in accordance with section 3-122-112, HAR, 
CONTRACTOR shall provide a certificate affirming that the CONTRACTOR has remained in 
compliance with all applicable laws as required by this section. 

 

18. Federal Funds. If this Contract is payable in whole or in part from federal funds, CONTRACTOR agrees that, 
as to the portion of the compensation under this Contract to be payable from federal funds, the 
CONTRACTOR shall be paid only from such funds received from the federal government, and shall not be 
paid from any other funds. Failure of the STATE to receive anticipated federal funds shall not be considered 
a breach by the STATE or an excuse for nonperformance by the CONTRACTOR. 

 

19. Modifications of Contract. 
 

a. In writing. Any modification, alteration, amendment, change, or extension of any term, provision, or 
condition of this Contract permitted by this Contract shall be made by written amendment to this 
Contract, signed by the CONTRACTOR and the STATE, provided that change orders shall be made 
in accordance with paragraph 20 herein. 

 

b. No oral modification. No oral modification, alteration, amendment, change, or extension of any 
term, provision, or condition of this Contract shall be permitted. 



Hawaii – Page 10 of 16 AG-008 103D General Conditions 

 

 

c. Agency procurement officer. By written order, at any time, and without notice to any surety, the 
Agency procurement officer may unilaterally order of the CONTRACTOR: 

 

(A) Changes in the work within the scope of the Contract; and 
 

(B) Changes in the time of performance of the Contract that do not alter the scope of the Contract 
work. 

 

d. Adjustments of price or time for performance. If any modification increases or decreases the 
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this 
Contract, an adjustment shall be made and this Contract modified in writing accordingly. Any 
adjustment in contract price made pursuant to this clause shall be determined, where applicable, in 
accordance with the price adjustment clause of this Contract or as negotiated. 

 

e. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder 
shall be allowed if written modification of the Contract is not made prior to final payment under this 
Contract. 

 

f. Claims not barred. In the absence of a written contract modification, nothing in this clause shall be 
deemed to restrict the CONTRACTOR'S right to pursue a claim under this Contract or for a breach of 
contract. 

 

g. Head of the purchasing agency approval. If this is a professional services contract awarded pursuant 
to section 103D-303 or 103D-304, HRS, any modification, alteration, amendment, change, or 
extension of any term, provision, or condition of this Contract which increases the amount payable to 
the CONTRACTOR by at least $25,000.00 and ten per cent (10%) or more of the initial contract 
price, must receive the prior approval of the head of the purchasing agency. 

 

h. Tax clearance. The STATE may, at its discretion, require the CONTRACTOR to submit to the 
STATE, prior to the STATE'S approval of any modification, alteration, amendment, change, or 
extension of any term, provision, or condition of this Contract, a tax clearance from the Director of 
Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, showing 
that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of 
1986, as amended, against the CONTRACTOR have been paid. 

 

i. Sole source contracts. Amendments to sole source contracts that would change the original scope of 
the Contract may only be made with the approval of the CPO. Annual renewal of a sole source 
contract for services should not be submitted as an amendment. 

 

20. Change Order. The Agency procurement officer may, by a written order signed only by the STATE, at any 
time, and without notice to any surety, and subject to all appropriate adjustments, make changes within the 
general scope of this Contract in any one or more of the following: 

 

(1) Drawings, designs, or specifications, if the goods or services to be furnished are to be 
specially provided to the STATE in accordance therewith; 

 

(2) Method of delivery; or 
 

(3) Place of delivery. 
 

a. Adjustments of price or time for performance. If any change order increases or decreases the 
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this 
Contract, whether or not changed by the order, an adjustment shall be made and the Contract 
modified in writing accordingly. Any adjustment in the Contract price made pursuant to this 
provision shall be determined in accordance with the price adjustment provision of this Contract. 
Failure of the parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding 
with the Contract as changed, provided that the Agency procurement officer promptly and duly 
makes the provisional adjustments in payment or time for performance as may be reasonable. By 



Hawaii – Page 11 of 16 AG-008 103D General Conditions 

 

 

proceeding with the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for 
additional compensation, or any extension of time for completion. 

 

b. Time period for claim. Within ten (10) days after receipt of a written change order under 
subparagraph 20a, unless the period is extended by the Agency procurement officer in writing, the 
CONTRACTOR shall respond with a claim for an adjustment. The requirement for a timely written 
response by CONTRACTOR cannot be waived and shall be a condition precedent to the assertion of 
a claim. 

 

c. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder 
shall be allowed if a written response is not given prior to final payment under this Contract. 

 

d. Other claims not barred. In the absence of a change order, nothing in this paragraph 20 shall be 
deemed to restrict the CONTRACTOR'S right to pursue a claim under the Contract or for breach of 
contract. 

 

21. Price Adjustment. 
 

a. Price adjustment. Any adjustment in the contract price pursuant to a provision in this Contract shall 
be made in one or more of the following ways: 

 

(1) By agreement on a fixed price adjustment before commencement of the pertinent 
performance or as soon thereafter as practicable; 

 

(2) By unit prices specified in the Contract or subsequently agreed upon; 
 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate 
profit or fee, all as specified in the Contract or subsequently agreed upon; 

 

(4) In such other manner as the parties may mutually agree; or 
 

(5) In the absence of agreement between the parties, by a unilateral determination by the Agency 
procurement officer of the costs attributable to the event or situation covered by the 
provision, plus appropriate profit or fee, all as computed by the Agency procurement officer 
in accordance with generally accepted accounting principles and applicable sections of 
chapters 3-123 and 3-126, HAR. 

 

b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any 
price adjustments subject to the provisions of chapter 3-122, HAR. 

 

22. Variation in Quantity for Definite Quantity Contracts. Upon the agreement of the STATE and the 
CONTRACTOR, the quantity of goods or services, or both, if a definite quantity is specified in this Contract, 
may be increased by a maximum of ten per cent (10%); provided the unit prices will remain the same except 
for any price adjustments otherwise applicable; and the Agency procurement officer makes a written 
determination that such an increase will either be more economical than awarding another contract or that it 
would not be practical to award another contract. 

 

23. Changes in Cost-Reimbursement Contract. If this Contract is a cost-reimbursement contract, the following 
provisions shall apply: 

 

a. The Agency procurement officer may at any time by written order, and without notice to the sureties, 
if any, make changes within the general scope of the Contract in any one or more of the following: 

 

(1) Description of performance (Attachment 1); 
 

(2) Time of performance (i.e., hours of the day, days of the week, etc.); 
 

(3) Place of performance of services; 
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(4) Drawings, designs, or specifications when the supplies to be furnished are to be specially 
manufactured for the STATE in accordance with the drawings, designs, or specifications; 

 

(5) Method of shipment or packing of supplies; or 
 

(6) Place of delivery. 
 

b. If any change causes an increase or decrease in the estimated cost of, or the time required for 
performance of, any part of the performance under this Contract, whether or not changed by the 
order, or otherwise affects any other terms and conditions of this Contract, the Agency procurement 
officer shall make an equitable adjustment in the (1) estimated cost, delivery or completion schedule, 
or both; (2) amount of any fixed fee; and (3) other affected terms and shall modify the Contract 
accordingly. 

 

c. The CONTRACTOR must assert the CONTRACTOR'S rights to an adjustment under this provision 
within thirty (30) days from the day of receipt of the written order. However, if the Agency 
procurement officer decides that the facts justify it, the Agency procurement officer may receive and 
act upon a proposal submitted before final payment under the Contract. 

 

d. Failure to agree to any adjustment shall be a dispute under paragraph 11 of this Contract. However, 
nothing in this provision shall excuse the CONTRACTOR from proceeding with the Contract as 
changed. 

 

e. Notwithstanding the terms and conditions of subparagraphs 23a and 23b, the estimated cost of this 
Contract and, if this Contract is incrementally funded, the funds allotted for the performance of this 
Contract, shall not be increased or considered to be increased except by specific written modification 
of the Contract indicating the new contract estimated cost and, if this contract is incrementally 
funded, the new amount allotted to the contract. 

 

24. Confidentiality of Material. 
 

a. All material given to or made available to the CONTRACTOR by virtue of this Contract, which is 
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and 
shall not be disclosed to any individual or organization without the prior written approval of the 
STATE. 

 

b. All information, data, or other material provided by the CONTRACTOR to the STATE shall be 
subject to the Uniform Information Practices Act, chapter 92F, HRS. 

 

25. Publicity. The CONTRACTOR shall not refer to the STATE, or any office, agency, or officer thereof, or any 
state employee, including the HOPA, the CPO, the Agency procurement officer, or to the services or goods, 
or both, provided under this Contract, in any of the CONTRACTOR'S brochures, advertisements, or other 
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about the subject matter of 
this Contract shall be referred to the Agency procurement officer. 

 

26. Ownership Rights and Copyright. The STATE shall have complete ownership of all material, both finished 
and unfinished, which is developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to 
this Contract, and all such material shall be considered "works made for hire." All such material shall be 
delivered to the STATE upon expiration or termination of this Contract. The STATE, in its sole discretion, 
shall have the exclusive right to copyright any product, concept, or material developed, prepared, assembled, 
or conceived by the CONTRACTOR pursuant to this Contract. 

 

27. Liens and Warranties. Goods provided under this Contract shall be provided free of all liens and provided 
together with all applicable warranties, or with the warranties described in the Contract documents, whichever 
are greater. 
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28. Audit of Books and Records of the CONTRACTOR. The STATE may, at reasonable times and places, audit 
the books and records of the CONTRACTOR, prospective contractor, subcontractor, or prospective 
subcontractor which are related to: 

 

a. The cost or pricing data, and 
 

b. A state contract, including subcontracts, other than a firm fixed-price contract. 
 

29. Cost or Pricing Data. Cost or pricing data must be submitted to the Agency procurement officer and timely 
certified as accurate for contracts over $100,000 unless the contract is for a multiple-term or as otherwise 
specified by the Agency procurement officer. Unless otherwise required by the Agency procurement officer, 
cost or pricing data submission is not required for contracts awarded pursuant to competitive sealed bid 
procedures. 

 

If certified cost or pricing data are subsequently found to have been inaccurate, incomplete, or noncurrent as 
of the date stated in the certificate, the STATE is entitled to an adjustment of the contract price, including 
profit or fee, to exclude any significant sum by which the price, including profit or fee, was increased because 
of the defective data. It is presumed that overstated cost or pricing data increased the contract price in the 
amount of the defect plus related overhead and profit or fee. Therefore, unless there is a clear indication that 
the defective data was not used or relied upon, the price will be reduced in such amount. 

 

30. Audit of Cost or Pricing Data. When cost or pricing principles are applicable, the STATE may require an 
audit of cost or pricing data. 

 

31. Records Retention. 
 

(1) Upon any termination of this Contract or as otherwise required by applicable law, 

CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or electronic 

form) of personal information received from the STATE. 

 
(2) The CONTRACTOR and any subcontractors shall maintain the files, books, and records that relate to 

the Contract, including any personal information created or received by the CONTRACTOR on 
behalf of the STATE, and any cost or pricing data, for at least three (3) years after the date of final 
payment under the Contract. The personal information shall continue to be confidential and shall 
only be disclosed as permitted or required by law. After the three (3) year, or longer retention period 
as required by law has ended, the files, books, and records that contain personal information shall be 
destroyed pursuant to chapter 487R, HRS or returned to the STATE at the request of the STATE. 

 

32. Antitrust Claims. The STATE and the CONTRACTOR recognize that in actual economic practice, 
overcharges resulting from antitrust violations are in fact usually borne by the purchaser. Therefore, the 
CONTRACTOR hereby assigns to STATE any and all claims for overcharges as to goods and materials 
purchased in connection with this Contract, except as to overcharges which result from violations 
commencing after the price is established under this Contract and which are not passed on to the STATE 
under an escalation clause. 

 

33. Patented Articles. The CONTRACTOR shall defend, indemnify, and hold harmless the STATE, and its 
officers, employees, and agents from and against all liability, loss, damage, cost, and expense, including all 
attorneys fees, and all claims, suits, and demands arising out of or resulting from any claims, demands, or 
actions by the patent holder for infringement or other improper or unauthorized use of any patented article, 
patented process, or patented appliance in connection with this Contract. The CONTRACTOR shall be solely 
responsible for correcting or curing to the satisfaction of the STATE any such infringement or improper or 
unauthorized use, including, without limitation: (a) furnishing at no cost to the STATE a substitute article, 
process, or appliance acceptable to the STATE, (b) paying royalties or other required payments to the patent 
holder, (c) obtaining proper authorizations or releases from the patent holder, and (d) furnishing such security 
to or making such arrangements with the patent holder as may be necessary to correct or cure any such 
infringement or improper or unauthorized use. 
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34. Governing Law. The validity of this Contract and any of its terms or provisions, as well as the rights and 
duties of the parties to this Contract, shall be governed by the laws of the State of Hawaii. Any action at law 
or in equity to enforce or interpret the provisions of this Contract shall be brought in a state court of 
competent jurisdiction in Honolulu, Hawaii. 

 

35. Compliance with Laws. The CONTRACTOR shall comply with all federal, state, and county laws, 
ordinances, codes, rules, and regulations, as the same may be amended from time to time, that in any way 
affect the CONTRACTOR'S performance of this Contract. 

 

36. Conflict Between General Conditions and Procurement Rules. In the event of a conflict between the General 
Conditions and the procurement rules, the procurement rules in effect on the date this Contract became 
effective shall control and are hereby incorporated by reference. 

 

37. Entire Contract. This Contract sets forth all of the agreements, conditions, understandings, promises, 
warranties, and representations between the STATE and the CONTRACTOR relative to this Contract. This 
Contract supersedes all prior agreements, conditions, understandings, promises, warranties, and 
representations, which shall have no further force or effect. There are no agreements, conditions, 
understandings, promises, warranties, or representations, oral or written, express or implied, between the 
STATE and the CONTRACTOR other than as set forth or as referred to herein. 

 

38. Severability. In the event that any provision of this Contract is declared invalid or unenforceable by a court, 
such invalidity or unenforceability shall not affect the validity or enforceability of the remaining terms of this 
Contract. 

 

39. Waiver. The failure of the STATE to insist upon the strict compliance with any term, provision, or condition 
of this Contract shall not constitute or be deemed to constitute a waiver or relinquishment of the STATE'S 
right to enforce the same in accordance with this Contract. The fact that the STATE specifically refers to one 
provision of the procurement rules or one section of the Hawaii Revised Statutes, and does not include other 
provisions or statutory sections in this Contract shall not constitute a waiver or relinquishment of the 
STATE'S rights or the CONTRACTOR'S obligations under the procurement rules or statutes. 

 

40.  Pollution Control. If during the performance of this Contract, the CONTRACTOR encounters a "release" or 

a "threatened release" of a reportable quantity of a "hazardous substance," "pollutant," or "contaminant" as 

those terms are defined in section 128D-1, HRS, the CONTRACTOR shall immediately notify the STATE 

and all other appropriate state, county, or federal agencies as required by law. The Contractor shall take all 

necessary actions, including stopping work, to avoid causing, contributing to, or making worse a release of a 

hazardous substance, pollutant, or contaminant, and shall promptly obey any orders the Environmental 

Protection Agency or the state Department of Health issues in response to the release. In the event there is an 

ensuing cease-work period, and the STATE determines that this Contract requires an adjustment of the time 

for performance, the Contract shall be modified in writing accordingly. 

 
41. Campaign Contributions. The CONTRACTOR is hereby notified of the applicability of 11-355, HRS, which 

states that campaign contributions are prohibited from specified state or county government contractors 
during the terms of their contracts if the contractors are paid with funds appropriated by a legislative body. 

 

42. Confidentiality of Personal Information. 
 

a. Definitions. 
 

"Personal information" means an individual's first name or first initial and last name in 

combination with any one or more of the following data elements, when either name or data 

elements are not encrypted: 

 

(1) Social security number; 

 

(2) Driver's license number or Hawaii identification card number; or 
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(3) Account number, credit or debit card number, access code, or password that would permit 

access to an individual's financial information. 

 

Personal information does not include publicly available information that is lawfully made 

available to the general public from federal, state, or local government records. 

 

"Technological safeguards" means the technology and the policy and procedures for use of the 

technology to protect and control access to personal information. 

 

b. Confidentiality of Material. 
 

(1) All material given to or made available to the CONTRACTOR by the STATE by virtue 

of this Contract which is identified as personal information, shall be safeguarded by the 

CONTRACTOR and shall not be disclosed without the prior written approval of the 

STATE. 

 

(2) CONTRACTOR agrees not to retain, use, or disclose personal information for any 

purpose other than as permitted or required by this Contract. 

 

(3) CONTRACTOR agrees to implement appropriate "technological safeguards" that are 

acceptable to the STATE to reduce the risk of unauthorized access to personal 

information. 

 

(4) CONTRACTOR shall report to the STATE in a prompt and complete manner any 

security breaches involving personal information. 

 

(5) CONTRACTOR agrees to mitigate, to the extent practicable, any harmful effect that is 

known to CONTRACTOR because of a use or disclosure of personal information by 

CONTRACTOR in violation of the requirements of this paragraph. 

 

(6) CONTRACTOR shall complete and retain a log of all disclosures made of personal 

information received from the STATE, or personal information created or received by 

CONTRACTOR on behalf of the STATE. 

 

c. Security Awareness Training and Confidentiality Agreements. 
 

(1) CONTRACTOR certifies that all of its employees who will have access to the personal 

information have completed training on security awareness topics relating to protecting 

personal information. 

 

(2) CONTRACTOR certifies that confidentiality agreements have been signed by all of its 

employees who will have access to the personal information acknowledging that: 

 

(A) The personal information collected, used, or maintained by the CONTRACTOR 

will be treated as confidential; 

 

(B) Access to the personal information will be allowed only as necessary to perform 

the Contract; and 

 

(C) Use of the personal information will be restricted to uses consistent with the 

services subject to this Contract. 

 

d. Termination for Cause. In addition to any other remedies provided for by this Contract, if the 

STATE learns of a material breach by CONTRACTOR of this paragraph by CONTRACTOR, the 

STATE may at its sole discretion: 



Hawaii – Page 16 of 16 AG-008 103D General Conditions 

 

 

(1) Provide an opportunity for the CONTRACTOR to cure the breach or end the violation; or 

 

(2) Immediately terminate this Contract. 

 

In either instance, the CONTRACTOR and the STATE shall follow chapter 487N, HRS, with 

respect to notification of a security breach of personal information. 

 

e. Records Retention. 
 

(1) Upon any termination of this Contract or as otherwise required by applicable law, 

CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or 

electronic form) of personal information received from the STATE. 

 

(2) The CONTRACTOR and any subcontractors shall maintain the files, books, and records 

that relate to the Contract, including any personal information created or received by the 

CONTRACTOR on behalf of the STATE, and any cost or pricing data, for at least three 

(3) years after the date of final payment under the Contract. The personal information 

shall continue to be confidential and shall only be disclosed as permitted or required by 

law. After the three (3) year, or longer retention period as required by law has ended, the 

files, books, and records that contain personal information shall be destroyed pursuant to 

chapter 487R, HRS or returned to the STATE at the request of the STATE. 



 

State of Maryland  

 

http://www.dsd.state.md.us/COMAR/SubtitleSearch.aspx?search=21.07.01.* 

Maryland State Admin Fee: Estimated at 1%, but any fee will be determined at such time Maryland may 

elect to negotiate any Participating Addendum. 
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The following changes are modifying or supplementing the Master Agreement terms and conditions.  The 
Master Agreement and the Participating Addendum together are referred to herein as the “Contract.” 

State of Montana Terms and Conditions 

ACCESS AND RETENTION OF RECORDS: Contractor agrees to provide the Participating Entity, Legislative 
Auditor, or their authorized agents, access to any records necessary to determine contract compliance. 
(Section 18-1-118, MCA). Contractor agrees to create and retain records supporting the services rendered or 
supplies delivered for a period of eight years after either the completion date of the Contract or the conclusion 
of any claim, litigation, or exception relating to the Contract taken by the Participating Entity or third party. 

ASSIGNMENT, TRANSFER AND SUBCONTRACTING: Contractor shall not assign, transfer or subcontract 
any portion of the Contract without the express written consent of the Participating Entity. (Section 18-4-141, 
MCA.) 

COMPLIANCE WITH LAWS: Contractor shall, in performance of work under this Contract, fully comply with all 
applicable federal, state, or local laws, rules, regulations, and executive orders including but not limited to, the 
Montana Human Rights Act, the Equal Pay Act of 1963, the Civil Rights Act of 1964, the Age Discrimination 
Act of 1975, the Americans with Disabilities Act of 1990, and Section 504 of the Rehabilitation Act of 1973. 
Contractor is the employer for the purpose of providing healthcare benefits and paying any applicable 
penalties, fees and taxes under the Patient Protection and Affordable Care Act [P.l. 111-148, 124 Stat. 119]. 
Any subletting or subcontracting by Contractor subjects subcontractors to the same provisions. In accordance 
with 49-3-207, MCA, and Executive Order No. 04-2016 Contractor agrees that the hiring of persons to perform 
this Contract will be made on the basis of merit and qualifications and there will be no discrimination based on 
race, color, sex, pregnancy, childbirth or medical conditions related to pregnancy or childbirth, political or 
religious affiliation or ideas, culture, creed, social origin or condition, genetic information, sexual orientation, 
gender identity or expression, national origin, ancestry, age, disability, military service or veteran status, or 
marital status by the persons performing this Contract. 

DEFENSE, INDEMNIFICATION /HOLD HARMLESS: Contractor shall defend, indemnify and hold harmless 
the State of Montana and the contracting agency hereunder and their  elected and appointed officials, agents, 
and employees, while acting within the scope of their duties as such, from and against all claims, demands, 
causes of action, liabilities, damages, judgments, expenses or fees, including the reasonable cost of defense 
thereof and attorney fees,  arising or awarded in favor of Contractor's or its subcontractor’s employees or 
agents or third parties for bodily or personal injuries, death,  damage to property, or financial or other loss 
resulting or allegedly resulting in whole or part from (i) the services performed or products provided or (ii) other 
acts or omissions of Contractor and/or its agents, employees, representatives, assigns, subcontractors, except 
the sole negligence of Participating Entity or the contracting agency. 

REDUCTION OF FUNDING: Participating Entity must by law terminate this Contract if funds are not 
appropriated or otherwise made available to support the Participating Entity's or contracting agency’s 
continuation of performance of this Contract in a subsequent fiscal period. (18-4-313(4), MCA) If state or 
federal government funds are not appropriated or otherwise made available through the state budgeting 
process to support continued performance of this Contract (whether at an initial contract payment level or any 
contract increases to that initial level) in subsequent fiscal periods, Participating Entity shall terminate this 
Contract as required by law. Participating Entity shall provide Contractor the date Participating Entity's 
termination shall take effect. Participating Entity shall not be liable to Contractor for any payment that would 
have been payable had the Contract not been terminated under this provision. As stated above, Participating 
Entity shall be liable to Contractor only for the payment, or prorated portion of that payment, owed to 
Contractor up to the date Participating Entity's termination takes effect. This is Contractor's sole remedy. 
Participating Entity shall not be liable to Contractor for any other payments or damages arising from 
termination under this section, including but not limited to general, special, or consequential damages such as 
lost profits or revenues. 
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CHOICE OF LAW AND VENUE: Montana law governs this Contract. The parties agree that any litigation 
concerning this bid, proposal, or this Contract must be brought in the First Judicial District in and for the County 
of Lewis and Clark, State of Montana, and each party shall pay its own costs and attorney fees, except as 
provided in Defense, Indemnification/Hold Harmless. 

 
TAX EXEMPTION: Participating Entity is exempt from Federal Excise Taxes (#81-0302402) except as 
otherwise provided in the federal Patient Protection and Affordable Care Act [P.l. 111-148, 124 Stat. 119]. 

 
STATE OF MONTANA ADMINISTRATIVE FEE: The Participating Entity assesses an Administrative Fee of 
one and one-half percent (1.50%) for all net sales (sales less credits and returns) made under this PA.  The 
prices paid to Contractor must include the 1.5% Administrative Fee. The Contractor shall remit this 
Administrative Fee concurrent with the Required Usage Reporting described below. The Administrative Fee 
must be submitted by ACH along with email notification to the State of Montana Contracts Officer. This 
Administrative Fee is effective upon execution of this Participating Addendum. 

 
REQUIRED REPORTING: Contractor shall submit quarterly reports to the Contracts Officer (CO) assigned by 
the Participating Entity to manage this contract.  Contractor shall provide CO with an electronic usage report 
(Excel), which must list the following information at the minimum: purchasing entity; description of items 
purchased; date of purchase; contract price; and the extended price for each transaction.  These reports are 
due no more than 30 days after the end of the quarter. 
  

First Quarter:  July 1 through September 30 
 Second Quarter:  October 1 through December 31 
 Third Quarter:   January 1 through March 31 
 Fourth Quarter: April 1 through June 30 

 
DELIVERY: Weekends and holidays excepted, deliveries shall be F.O.B. DESTINATION, to the location 
shown below. The term "F.O.B. destination" as used in this clause, means free of expense to the Participating 
Entity or contracting agency and delivered to the location specified.  The Contractor shall: 

 
• Pack and mark the shipment to comply with specifications; or if the specifications do not contain 

specific packing or marking instructions, pack and mark the shipment in accordance with 
prevailing commercial practices and in such a manner as to ensure delivery in good condition 
and as required by this IFB; 

• Prepare and distribute commercial bills of lading and Material Safety Data Sheets (MSDS) as 
appropriate; 

• Deliver the shipment in good order and condition to the point of delivery specified in the IFB; 
• Be responsible for any loss of and/or damage to the goods occurring before receipt of the 

shipment by the Participating Entity or contracting agency at the delivery point specified in the 
IFB; 

• Furnish a delivery schedule and designate the mode of delivering carrier; and  
• Pay and bear all charges to the specified points of delivery.  
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NOTE: NO EXCEPTIONS TO THE LISTED FEDERAL TERMS AND CONDITIONS 
WILL BE CONSIDERED.  THE STATE IS NOT PERMITTED TO ALTER THESE 
TERMS AND CONDITIONS THROUGH OUR FEDERAL PARTNER. 

 
Federal Terms and Conditions 

(Non-Construction) 
 

By submitting a response to this invitation for bid, request for proposal, limited solicitation, or 

acceptance of a contract, the contractor/vendor agrees to acceptance of the following Federal 

Terms and Conditions along with all other provisions that are specific to this solicitation or 

contract as applicable.  

 

 

1.  Nondiscrimination  

 

Contractor agrees that no person shall be denied benefits of, or otherwise be subjected to discrimination in 
connection with the Contractor's performance under this contract, on the ground of race, religion, color, national 
origin, sex or handicap. Accordingly and to the extent applicable, the Contractor agrees to comply with the 
following national policies prohibiting discrimination: 

 

 a. On the basis of race, color or national origin, in Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
Section 2000d et seq.) as implemented by DoD regulations at 32 CFR part 195. 

 

  b. On the basis of race, color, religion, sex, or national origin, in Executive Order 11246 {3 CFR, 
1964-1965 Comp. pg. 339}, as implemented by Department of Labor regulations at 41 CFR part 60. 

 

 c. On the basis of sex or blindness, in Title IX of the Education Amendments of 1972 (20 U.S.C. 
1681, et seq.), as implemented by DoD regulations at 32 CFR part 196. 

 

 d. On the basis of age, in The Age Discrimination Act of 1975 (42 U.S.C. Section 6101 et seq.), 
as implemented by Department of Health and Human Services regulations at 45 CFR part 90.  

 

 e. On the basis of handicap, in Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), 
as implemented by Department of Justice regulations at 28 CFR part 41 and DoD regulations at 32 
CFR part 56.  
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2. Lobbying 

 

Contractor agrees that it will not expend any funds appropriated by Congress to pay any person for influencing or 
attempting to influence an officer or employee of any agency, or a Member of Congress in connection with any of 
the following covered Federal actions: the awarding of any Federal contract; the making of any Federal grant; the 
making of any Federal loan; the entering into of any cooperative agreement; and, the extension, continuation, 
renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement. 

 

The Final Rule, New Restrictions on Lobbying, issued by the Office of Management and Budget and 
the Department of Defense (32 CFR Part 28) to implement the provisions of Section 319 of Public Law 
101-121 (31 U.S.C. Section 1352) is incorporated by reference and the State agrees to comply with all 
the provisions thereof, including any amendments to the Interim Final Rule that may hereafter be 
issued. 

 

3.  Drug-Free Work Place  

 

Contractor agrees to comply with the requirements regarding drug-free workplace requirements in Subpart B of 
32 CFR part 26, which implements sec. 5151-5160 of the Drug-Free Workplace Act of 1988 (Public Law 100-
690, Title V, Subtitle D; 41 U.S.C. 701, et seq.). 

 

4.  Environmental Protection 

 

(a)    Contractor agrees that its performance under this contract shall comply with: 
(1)    The requirements of Section 114 of the Clean Air Act (42 U.S.C. Section 7414);  
(2)    Section 308 of the Federal Water Pollution Control Act (33 U.S.C. Section 1318), that relates 

generally to inspection, monitoring, entry reports, and information, and with all regulations and guidelines issued 
thereunder;  

(3)    The Resources Conservation and Recovery Act (RCRA);  
(4)    The Comprehensive Environmental Response, Compensation and Liabilities Act (CERCLA);  
(5)    The National Environmental Policy Act (NEPA); 
(6)    The Solid Waste Disposal Act (SWDA);  
(7)    The applicable provisions of the Clean Air Act (42 U.S.C. 7401, et seq.) and Clean Water Act (33 

U.S.C. 1251, et seq.), as implemented by Executive Order 11738 and Environmental Protection Agency (EPA) 
rules at 40 CFR Part 31; 

(8)    To identify any impact this contract may have on the quality of the human environment and provide 
help as needed to comply with the National Environmental Policy Act (NEPA, at 42 U.S.C. 4321, et seq.) and 
any applicable federal, state or local environmental regulation.  

 
(b) In accordance with the EPA rules, the parties further agree that the Contractor/Vendor shall also identify 

to the state any impact this contract may have on: 
(1) The quality of the human environment and provide help the agency may need to comply with the 

National Environmental Policy Act (NEPA, at 42 U.S.C 4321, et seq.) and to prepare Environment 
Impact Statements or other required environmental documentation.  In such cases, the recipient 
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agrees to take no action that will have an adverse environmental impact (e.g., physical 
disturbance of a site such as breaking of ground) until the agency provides written notification of 
compliance with the environmental impact analysis process. 

(2) Flood-prone areas, and provide help the agency may need to comply with the National Flood 
Insurance Act of 1968 and Flood Disaster Protection Act of 1973 (42 U.S.C. 4001, et seq.), which 
require flood insurance, when available, for federally assisted construction or acquisition in flood-
prone areas. 

(3) Coastal zones, and provide help the agency may need to comply with the Coastal Zone 
Management Act of 1972 (16 U.S.C. 1451, et seq.), concerning protection of U.S. coastal 
resources. 

(4) Coastal barriers, and provide help the agency may need to comply with the Coastal Barriers 
Resource Act (16 U.S.C. 3501 et seq.), concerning preservation of barrier resources. 

(5) Any existing or proposed component of the National Wild and Scenic Rivers System, and provide 
help the agency may need to comply with the Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 
et seq.). 

(6) Underground sources of drinking water in areas that have an aquifer that is the sole or principal 
drinking water source, and provide help the agency may need to comply with the Safe Drinking 
Water Act (42 U.S.C 300H-3). 

  

5. Use of United States Flag Vessels 

 

Contactor agrees that travel under this contract shall use U.S.-flag air carriers ( air carriers holding certificates 
under 49 U.S.C. 41102) for international air transportation of people and property to the extent that such 
service is available, in accordance with the International Air Transportation Fair Competitive Practices Act of 
1974 (49 U.S.C. 40118) and the inter-operative guidelines issued by the Comptroller General of the United 
States in the March 31, 1981, amendment to Comptroller General Decision B138942. 

 

The Contactor/Vendor agrees that it will comply with the Cargo Preference Act of 1954 (46 U.S.C. Chapter 
553), as implemented by Department of Transportation regulation at 46 CFR 381.7, and 46 CFR 381.7(b). 

 

6. Debarment and Suspension. 

 

Contractor is subject to the non-procurement debarment and suspension regulations implementing Executive 
Orders 12549 and 12689, 2 CFR Part 180.  These regulations restrict awards, subawards, and contracts with 
certain parties that are debarred, suspended, or otherwise excluded from or ineligible for participation in 
Federal assistance programs or activities.  

 

Contractor agrees to comply with the DOD implementation of 2 CFR part 180 (at 2 CFR 1125) by checking the 
Excluded Parties List System (EPLS) at the current OMB website to verify (sub)contractor eligibility to receive 
contracts and subcontracts resulting from this Agreement.  The Contractor shall not solicit offers from, nor 
award contracts to contractors listed in EPLS.  This verification shall be documented in the Contractors 
contract files, and shall be subject to audit by Federal and State audit agencies 
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7.  Buy American Act.  

 

Contractor agrees that it will not expend any funds appropriated by Congress without complying with The Buy 
American Act (41 U.S.C. 10a  et seq). The Buy American Act gives preference to domestic end products and 
domestic construction material. In addition, the Memorandum of Understanding between the United States of 
America and the European Economic Community (EEC) on Government Procurement, and the North American 
Free Trade Agreement (NAFTA), provide that EEC and NAFTA end products and construction materials are 
exempted from application of the Buy American Act. 

 

8. Uniform Relocation Assistance and real Property Acquisition Polices 

 

Contractor agrees that it will comply with CFR 49 part 24, which implements the provisions of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et seq.) and provides 
for fair and equitable treatment of persons displaced by federally assisted programs or persons whose property is 
acquired as a result of such programs. 

 

9.  Copeland "Anti-Kickback" Act 

 

Contractor agrees that it will comply with the Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in 
Department of Labor regulations (29 CFR Part 3). As applied to this contract, the Copeland "Anti-Kickback" Act 
makes it unlawful to induce, by force, intimidation, threat or procuring dismissal from employment, or otherwise, 
any person employed in the construction or repair of public buildings or public works, financed in whole or in part 
by the United States, to give up any part of the compensation to which that person is entitled under a contract of 
employment. 

 

10. Contract Work Hours and Safety Standards Act 

 

Contractor agrees that it will comply with Sections 103 and 107 of the Contract Work Hours and Safety Standards 
Act (40 U.S.C. 3701-3708) as supplemented by Department of Labor regulations (29 CFR Part 5). As applied to 
this agreement, the Contract Work Hours and Safety Standards Act specifies that no laborer or mechanic doing 
any part of the work contemplated by this agreement shall be required or permitted to work more than 40 hours in 
any workweek unless paid for all additional hours at not less than 1.5 times the basic rate of pay.  

11. Rights to Inventions Made Under a Contract or Agreement.  

 

Any discovery or invention that arises during the course of the contract shall be reported to the non-Federal 
entity.  Contractor/Vendor must comply with the requirements of 37 CFR Part 401, “Rights to Inventions Made 

by Nonprofit Organizations and Small Business Firms under Government Grants, Contracts and Cooperative 
Agreements,” and any implementing regulations issued by the awarding agency.   
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12. Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-

1387), as amended 

 

Any Contract or subcontract in excess of $150,000 must  comply with all applicable standards, orders or 
regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control 
Act as amended (33 U.S.C. 1251-1387). Violations must be reported to the State who in turn will report to the 
Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA). 

 

13. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) 

 

Contractors that bid for an award exceeding $100,000 must file the required certification. Each tier certifies to 
the tier above that it will not and has not used Federal appropriated funds to pay any person or organization for 
influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or 
employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal 
contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with 
non-Federal funds that takes place in connection with obtaining any Federal award. Such disclosures are 
forwarded from tier to tier up to the non-Federal award. 

 

14. System For Award Management and Data Universal Numbering Requirements 

 

Contractor agrees to comply with the System for Award Management and Data Universal Numbering as 
indicated below: 

Contractor must provide DUNS number to the state.  Data Universal Numbering System (DUNS) number 
means the nine-digit number established and assigned by Dun & Bradstreet, Inc. (D&B) to uniquely 
identify business entities. A DUNS number may be obtained from D&B by telephone (currently 866-705-
5711) or the internet (currently at http://fedgov.dnb.com/webform) 
 

15. Procurement of recovered materials. 

 

Contractor must comply with section 6002 of the Solid Waste Disposal Act, as amended by the Resource 
Conservation and Recovery Act. The requirements of Section 6002 include procuring only items designated in 
guidelines of the Environmental Protection Agency (EPA) at 40 CFR part 247 that contain the highest percentage 
of recovered materials practicable, consistent with maintaining a satisfactory level of competition, where the 
purchase price of the item exceeds $10,000 or the value of the quantity acquired during the preceding fiscal year 
exceeded $10,000; procuring solid waste management services in a manner that maximizes energy and 
resource recovery; and establishing an affirmative procurement program for procurement of recovered materials 
identified in the EPA guidelines. 
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16.  2 C.F.R. 200.326, Appendix II, Required Contract Clauses 

 

2 C.F.R. 200.326, Appendix II, Required Contract Clauses are incorporated by reference as if set forth in full text 
and are made part of this agreement as applicable.  Contractor shall comply with all applicable contract clauses 
and provide the same clauses in any subcontracts or purchase orders issued in support of this agreement with 
the state. 

 

Montana - Page 8 of 8



 

New Jersey – Page 1 of 25 
 

State of New Jersey Standard Terms and Conditions 
(Rev: 10/21/19) 

 
1. STANDARD TERMS AND CONDITIONS APPLICABLE TO THE CONTRACT 
Unless the bidder/offeror is specifically instructed otherwise in the Request for Proposals (RFP), 
the following terms and conditions shall apply to all contracts or purchase agreements made with 
the State of New Jersey. These terms are in addition to the terms and conditions set forth in the 
RFP and should be read in conjunction with same unless the RFP specifically indicates otherwise. 
In the event that the bidder/offeror would like to present terms and conditions that are in conflict 
with either these terms and conditions or those set forth in the RFP, the bidder/offeror must 
present those conflicts during the Question and Answer period for the State to consider. Any 
conflicting terms and conditions that the State is willing to accept will be reflected in an addendum 
to the RFP. The State's terms and conditions shall prevail over any conflicts set forth in a 
bidder/offeror's Proposal that were not submitted through the question and answer process and 
approved by the State. Nothing in these terms and conditions shall prohibit the Director of the 
Division of Purchase and Property (Director) from amending a contract when the Director 
determines it is in the best interests of the State.  
 
1.1 CONTRACT TERMS CROSSWALK 
 

NJSTART Term Equivalent Statutory, Regulatory 
and/or Legacy Term 

Bid/Bid Solicitation  Request For Proposal (RFP)/Solicitation 
Bid Amendment  Addendum 
Change Order  Contract Amendment 
Master Blanket Purchase Order (Blanket P.O.)  Contract 
Offer and Acceptance Page Signatory Page 
Quote Proposal 
Vendor  Bidder/Contractor 

 
2. STATE LAW REQUIRING MANDATORY COMPLIANCE BY ALL CONTRACTORS 
The statutes, laws or codes cited herein are available for review at the New Jersey State Library, 
185 West State Street, Trenton, New Jersey 08625.  
 
2.1 BUSINESS REGISTRATION 
Pursuant to N.J.S.A. 52:32-44, the State is prohibited from entering into a contract with an entity 
unless the bidder and each subcontractor named in the proposal have a valid Business Registration 
Certificate on file with the Division of Revenue and Enterprise Services.  A subcontractor named in 
a bid or other proposal shall provide a copy of its business registration to the bidder who shall 
provide it to the State.   
 
The contractor shall maintain and submit to the State a list of subcontractors and their addresses 
that may be updated from time to time with the prior written consent of the Director during the course 
of contract performance.  The contractor shall submit to the State a complete and accurate list of 
all subcontractors used and their addresses before final payment is made under the contract. 
 
Pursuant to N.J.S.A. 54:49-4.1, a business organization that fails to provide a copy of a business 
registration, or that provides false business registration information, shall be liable for a penalty of 
$25 for each day of violation, not to exceed $50,000 for each business registration copy not properly 
provided under a contract with a contracting agency. 
 
The contractor and any subcontractor providing goods or performing services under the contract, 
and each of their affiliates, shall, during the term of the contract, collect and remit to the Director of 
the Division of Taxation in the Department of the Treasury, the Use Tax due pursuant to the “Sales 
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and Use Tax Act, P.L. 1966, c. 30 (N.J.S.A. 54:32B-1 et seq.) on all sales of tangible personal 
property delivered into the State. Any questions in this regard can be directed to the Division of 
Revenue at (609) 292-1730. Form NJ-REG can be filed online at 
http://www.state.nj.us/treasury/revenue/busregcert.shtml. 
 
2.2 ANTI-DISCRIMINATION 
All parties to any contract with the State agree not to discriminate in employment and agree to abide 
by all anti-discrimination laws including those contained within N.J.S.A. 10:2-1 through N.J.S.A. 
10:2-4, N.J.S.A. 10:5-1 et seq. and N.J.S.A. 10:5-31 through 10:5-38, and all rules and regulations 
issued thereunder are hereby incorporated by reference. The agreement to abide by the provisions 
of N.J.S.A. 10:5-31 through 10:5-38 include those provisions indicated for Goods, Professional 
Service and General Service Contracts (Exhibit A, attached) and Constructions Contracts (Exhibit 
B and Executive Order 151, August 28, 2009, attached) as appropriate. 
 
The contractor or subcontractor, where applicable, agrees to comply with any regulations 
promulgated by the Treasurer pursuant to N.J.S.A. 10:5-31 et seq., as amended and supplemented 
from time to time. 
 
2.3 PREVAILING WAGE ACT 
The New Jersey Prevailing Wage Act, N.J.S.A. 34: 11-56.25 et seq. is hereby made part of every 
contract entered into on behalf of the State of New Jersey through the Division of Purchase and 
Property, except those contracts which are not within the contemplation of the Act. The bidder's 
signature on [this proposal] is his/her guarantee that neither he/she nor any subcontractors he/she 
might employ to perform the work covered by [this proposal] has been suspended or debarred by 
the Commissioner, Department of Labor and Workforce Development for violation of the provisions 
of the Prevailing Wage Act and/or the Public Works Contractor Registration Acts; the bidder’s 
signature on the proposal is also his/her guarantee that he/she and any subcontractors he/she 
might employ to perform the work covered by [this proposal] shall comply with the provisions of the 
Prevailing Wage and Public Works Contractor Registration Acts, where required.  
 
2.4 AMERICANS WITH DISABILITIES ACT 
The contractor must comply with all provisions of the Americans with Disabilities Act (ADA), P.L 
101-336, in accordance with 42 U.S.C. 12101, et seq.  
 
2.5 MACBRIDE PRINCIPLES 
The bidder must certify pursuant to N.J.S.A. 52:34-12.2 that it either has no ongoing business 
activities in Northern Ireland and does not maintain a physical presence therein or that it will take 
lawful steps in good faith to conduct any business operations it has in Northern Ireland in 
accordance with the MacBride principles of nondiscrimination in employment as set forth in N.J.S.A. 
52:18A-89.5 and in conformance with the United Kingdom’s Fair Employment (Northern Ireland) 
Act of 1989, and permit independent monitoring of their compliance with those principles.  
 
2.6 PAY TO PLAY PROHIBITIONS 
Pursuant to N.J.S.A. 19:44A-20.13 et seq. (P.L. 2005, c. 51), and specifically, N.J.S.A. 19:44A-
20.21, it shall be a breach of the terms of the contract for the business entity to:  
 

A. Make or solicit a contribution in violation of the statute;  

B. Knowingly conceal or misrepresent a contribution given or received;  

C. Make or solicit contributions through intermediaries for the purpose of concealing or 
misrepresenting the source of the contribution;  
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D. Make or solicit any contribution on the condition or with the agreement that it will be 
contributed to a campaign committee or any candidate of holder of the public office of 
Governor or Lieutenant Governor, or to any State or county party committee;  

E. Engage or employ a lobbyist or consultant with the intent or understanding that such lobbyist 
or consultant would make or solicit any contribution, which if made or solicited by the 
business entity itself, would subject that entity to the restrictions of the Legislation;  

F. Fund contributions made by third parties, including consultants, attorneys, family members, 
and employees;  

G. Engage in any exchange of contributions to circumvent the intent of the Legislation; or  

H. Directly or indirectly through or by any other person or means, do any act which would 
subject that entity to the restrictions of the Legislation.  

 
2.7 POLITICAL CONTRIBUTION DISCLOSURE 
The contractor is advised of its responsibility to file an annual disclosure statement on political 
contributions with the New Jersey Election Law Enforcement Commission (ELEC), pursuant to 
N.J.S.A. 19:44A-20.27 (P.L. 2005, c. 271, §3 as amended) if in a calendar year the contractor 
receives one (1) or more contracts valued at $50,000.00 or more. It is the contractor’s responsibility 
to determine if filing is necessary. Failure to file can result in the imposition of penalties by ELEC. 
Additional information about this requirement is available from ELEC by calling 1(888)313-3532 or 
on the internet at http://www.elec.state.nj.us/. 
 
2.8 STANDARDS PROHIBITING CONFLICTS OF INTEREST 
The following prohibitions on contractor activities shall apply to all contracts or purchase 
agreements made with the State of New Jersey, pursuant to Executive Order No. 189 (1988).  
 
No vendor shall pay, offer to pay, or agree to pay, either directly or indirectly, any fee, commission, 
compensation, gift, gratuity, or other thing of value of any kind to any State officer or employee or 
special State officer or employee, as defined by N.J.S.A. 52:13D-13b. and e., in the Department of 
the Treasury or any other agency with which such vendor transacts or offers or proposes to transact 
business, or to any member of the immediate family, as defined by N.J.S.A. 52:13D-13i., of any 
such officer or employee, or partnership, firm or corporation with which they are employed or 
associated, or in which such officer or employee has an interest within the meaning of N.J.S.A. 52: 
13D-13g; 
  
The solicitation of any fee, commission, compensation, gift, gratuity or other thing of value by any 
State officer or employee or special State officer or employee from any State vendor shall be 
reported in writing forthwith by the vendor to the New Jersey Office of the Attorney General and the 
Executive Commission on Ethical Standards, now known as the State Ethics Commission; 
 
No vendor may, directly or indirectly, undertake any private business, commercial or entrepreneurial 
relationship with, whether or not pursuant to employment, contract or other agreement, express or 
implied, or sell any interest in such vendor to, any State officer or employee or special State officer 
or employee having any duties or responsibilities in connection with the purchase, acquisition or 
sale of any property or services by or to any State agency or any instrumentality thereof, or with 
any person, firm or entity with which he/she is employed or associated or in which he/she has an 
interest within the meaning of N.J.S.A. 52:13D-13g. Any relationships subject to this provision shall 
be reported in writing forthwith to the Executive Commission on Ethical Standards, now known as 
the State Ethics Commission, which may grant a waiver of this restriction upon application of the 
State officer or employee or special State officer or employee upon a finding that the present or 
proposed relationship does not present the potential, actuality or appearance of a conflict of interest; 
 

http://www.elec.state.nj.us/
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No vendor shall influence, or attempt to influence or cause to be influenced, any State officer or 
employee or special State officer or employee in his/her official capacity in any manner which might 
tend to impair the objectivity or independence of judgment of said officer or employee; 
 
No vendor shall cause or influence, or attempt to cause or influence, any State officer or employee 
or special State officer or employee to use, or attempt to use, his/her official position to secure 
unwarranted privileges or advantages for the vendor or any other person; and 
  
The provisions cited above in paragraphs 2.8a through 2.8e shall not be construed to prohibit a 
State officer or employee or Special State officer or employee from receiving gifts from or 
contracting with vendors under the same terms and conditions as are offered or made available to 
members of the general public subject to any guidelines the Executive Commission on Ethical 
Standards, now known as the State Ethics Commission may promulgate under paragraph 3c of 
Executive Order No. 189.  
 
2.9 NOTICE TO ALL CONTRACTORS SET-OFF FOR STATE TAX NOTICE 
Pursuant to N.J.S.A. 54:49-19, effective January 1, 1996, and notwithstanding any provision of the 
law to the contrary, whenever any taxpayer, partnership or S corporation under contract to provide 
goods or services or construction projects to the State of New Jersey or its agencies or 
instrumentalities, including the legislative and judicial branches of State government, is entitled to 
payment for those goods or services at the same time a taxpayer, partner or shareholder of that 
entity is indebted for any State tax, the Director of the Division of Taxation shall seek to set off that 
taxpayer’s or shareholder’s share of the payment due the taxpayer, partnership, or S corporation. 
The amount set off shall not allow for the deduction of any expenses or other deductions which 
might be attributable to the taxpayer, partner or shareholder subject to set-off under this act.  
The Director of the Division of Taxation shall give notice to the set-off to the taxpayer and provide 
an opportunity for a hearing within 30 days of such notice under the procedures for protests 
established under R.S. 54:49-18. No requests for conference, protest, or subsequent appeal to the 
Tax Court from any protest under this section shall stay the collection of the indebtedness. Interest 
that may be payable by the State, pursuant to P.L. 1987, c.184 (c.52:32-32 et seq.), to the taxpayer 
shall be stayed.  
 
2.10 COMPLIANCE - LAWS 
The contractor must comply with all local, State and Federal laws, rules and regulations applicable 
to this contract and to the goods delivered and/or services performed hereunder.  
 
2.11 COMPLIANCE - STATE LAWS 
It is agreed and understood that any contracts and/or orders placed as a result of [this proposal] 
shall be governed and construed and the rights and obligations of the parties hereto shall be 
determined in accordance with the laws of the State of New Jersey. 
 
2.12 WARRANTY OF NO SOLICITATION ON COMMISSION OR CONTINGENT FEE BASIS 
The contractor warrants that no person or selling agency has been employed or retained to solicit 
or secure the contract upon an agreement or understanding for a commission, percentage, 
brokerage or contingent fee, except bona fide employees or bona fide established commercial or 
selling agencies maintained by the contractor for the purpose of securing business.  If a breach or 
violation of this section occurs, the State shall have the right to terminate the contract without liability 
or in its discretion to deduct from the contract price or consideration the full amount of such 
commission, percentage, brokerage or contingent fee. 
 
3. STATE LAW REQUIRING MANDATORY COMPLIANCE BY CONTRACTORS UNDER CIRCUMSTANCES 

SET FORTH IN LAW OR BASED ON THE TYPE OF CONTRACT  
 
3.1 COMPLIANCE - CODES 
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The contractor must comply with NJUCC and the latest NEC70, B.O.C.A. Basic Building code, 
OSHA and all applicable codes for this requirement. The contractor shall be responsible for securing 
and paying all necessary permits, where applicable.  
 
3.2 PUBLIC WORKS CONTRACTOR REGISTRATION ACT 
The New Jersey Public Works Contractor Registration Act requires all contractors, subcontractors 
and lower tier subcontractor(s) who engage in any contract for public work as defined in N.J.S.A. 
34:11-56.26 be first registered with the New Jersey Department of Labor and Workforce 
Development pursuant to N.J.S.A. 34:11-56.51. Any questions regarding the registration process 
should be directed to the Division of Wage and Hour Compliance at (609) 292-9464.  
 
3.3 PUBLIC WORKS CONTRACT - ADDITIONAL AFFIRMATIVE ACTION REQUIREMENTS 
N.J.S.A. 10:2-1 requires that during the performance of this contract, the contractor must agree as 
follows:  
 

A. In the hiring of persons for the performance of work under this contract or any subcontract 
hereunder, or for the procurement, manufacture, assembling or furnishing of any such 
materials, equipment, supplies or services to be acquired under this contract, no contractor, 
nor any person acting on behalf of such contractor or subcontractor, shall, by reason of race, 
creed, color, national origin, ancestry, marital status, gender identity or expression, 
affectional or sexual orientation or sex, discriminate against any person who is qualified and 
available to perform the work to which the employment relates; 

 
B. No contractor, subcontractor, nor any person on his/her behalf shall, in any manner, 

discriminate against or intimidate any employee engaged in the performance of work under 
this contract or any subcontract hereunder, or engaged in the procurement, manufacture, 
assembling or furnishing of any such materials, equipment, supplies or services to be 
acquired under such contract, on account of race, creed, color, national origin, ancestry, 
marital status, gender identity or expression, affectional or sexual orientation or sex; 

 
C. There may be deducted from the amount payable to the contractor by the contracting public 

agency, under this contract, a penalty of $50.00 for each person for each calendar day 
during which such person is discriminated against or intimidated in violation of the provisions 
of the contract; and 

 
D. This contract may be canceled or terminated by the contracting public agency, and all 

money due or to become due hereunder may be forfeited, for any violation of this section of 
the contract occurring after notice to the contractor from the contracting public agency of 
any prior violation of this section of the contract. 
 

N.J.S.A. 10:5-33 and N.J.A.C. 17:27-3.5 require that during the performance of this contract, the 
contractor must agree as follows:  
 
A. The contractor or subcontractor, where applicable, will not discriminate against any employee 

or applicant for employment because of age, race, creed, color, national origin, ancestry, marital 
status, affectional or sexual orientation, gender identity or expression, disability, nationality or 
sex. Except with respect to affectional or sexual orientation and gender identity or expression, 
the contractor will take affirmative action to ensure that such applicants are recruited and 
employed, and that employees are treated during employment, without regard to their age, race, 
creed, color, national origin, ancestry, marital status, affectional or sexual orientation, gender 
identity or expression, disability, nationality or sex. Such action shall include, but not be limited 
to the following: employment, upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. The contractor agrees to post in conspicuous places, 
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available to employees and applicants for employment, notices to be provided by the contracting 
officer setting forth the provisions of this nondiscrimination clause;  
 

B. The contractor or subcontractor, where applicable will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified applicants will receive 
consideration for employment without regard to age, race, creed, color, national origin, ancestry, 
marital status, affectional or sexual orientation, gender identity or expression, disability, 
nationality or sex;  

 
C. The contractor or subcontractor where applicable, will send to each labor union or 

representative of workers with which it has a collective bargaining agreement or other contract 
or understanding, a notice, to be provided by the agency contracting officer, advising the labor 
union or workers' representative of the contractor's commitments under this act and shall post 
copies of the notice in conspicuous places available to employees and applicants for 
employment, N.J.A.C. 17:27-3.7 requires all contractors and subcontractors, if any, to further 
agree as follows:  

 
1. The contractor or subcontractor agrees to make good faith efforts to meet targeted county 

employment goals established in accordance with N.J.A.C. 17:27-5.2; 
 

2. The contractor or subcontractor agrees to inform in writing its appropriate recruitment 
agencies including, but not limited to, employment agencies, placement bureaus, colleges, 
universities, and labor unions, that it does not discriminate on the basis of age, race, creed, 
color, national origin, ancestry, marital status, affectional or sexual orientation, gender 
identity or expression, disability, nationality or sex, and that it will discontinue the use of any 
recruitment agency which engages in direct or indirect discriminatory practices; 
 

3. The contractor or subcontractor agrees to revise any of its testing procedures, if necessary, 
to assure that all personnel testing conforms with the principles of job-related testing, as 
established by the statutes and court decisions of the State of New Jersey and as 
established by applicable Federal law and applicable Federal court decisions; and 
  

4. In conforming with the targeted employment goals, the contractor or subcontractor agrees 
to review all procedures relating to transfer, upgrading, downgrading and layoff to ensure 
that all such actions are taken without regard to age, race, creed, color, national origin, 
ancestry, marital status, affectional or sexual orientation, gender identity or expression, 
disability, nationality or sex, consistent with the statutes and court decisions of the State of 
New Jersey, and applicable Federal law and applicable Federal court decisions.  

 
3.4 BUILDING SERVICE 
Pursuant to N.J.S.A. 34:11-56.58 et seq., in any contract for building services, as defined in N.J.S.A. 
34:11-56.59, the employees of the contractor or subcontractors shall be paid prevailing wage for 
building services rates, as defined in N.J.S.A. 34:11.56.59. The prevailing wage shall be adjusted 
annually during the term of the contract.  
 
3.5 THE WORKER AND COMMUNITY RIGHT TO KNOW ACT 
The provisions of N.J.S.A. 34:5A-1 et seq. which require the labeling of all containers of hazardous 
substances are applicable to this contract. Therefore, all goods offered for purchase to the State 
must be labeled by the contractor in compliance with the provisions of the statute.  
 
3.6 SERVICE PERFORMANCE WITHIN U.S. 
Under N.J.S.A. 52:34-13.2, all contracts primarily for services awarded by the Director shall be 
performed within the United States, except when the Director certifies in writing a finding that a 
required service cannot be provided by a contractor or subcontractor within the United States and 
the certification is approved by the State Treasurer.  
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A shift to performance of services outside the United States during the term of the contract shall be 
deemed a breach of contract. If, during the term of the contract, the contractor or subcontractor, 
proceeds to shift the performance of any of the services outside the United States, the contractor 
shall be deemed to be in breach of its contract, which contract shall be subject to termination for 
cause pursuant to Section 5.7(b) (1) of the Standard Terms and Conditions, unless previously 
approved by the Director and the Treasurer.  
 
 
 
 
3.7 BUY AMERICAN 
Pursuant to N.J.S.A. 52:32-1, if manufactured items or farm products will be provided under this 
contract to be used in a public work, they shall be manufactured or produced in the United States 
and the contractor shall be required to so certify.  
 
3.8 DIANE B. ALLEN EQUAL PAY ACT 
Pursuant to N.J.S.A. 34:11-56.14, a contractor performing “qualifying services” or “public work” to 
the State or any agency or instrumentality of the State shall provide the Commissioner of Labor and 
Workforce Development a report regarding the compensation and hours worked by employees 
categorized by gender, race, ethnicity, and job category.  For more information and report templates 
see https://nj.gov/labor/equalpay/equalpay.html.   
 
4. INDEMNIFICATION AND INSURANCE  
 
4.1 INDEMNIFICATION 
The contractor’s liability to the State and its employees in third party suits shall be as follows:  
 

A. Indemnification for Third Party Claims - The contractor shall assume all risk of and 
responsibility for, and agrees to indemnify, defend, and save harmless the State of New 
Jersey and its employees from and against any and all claims, demands, suits, actions, 
recoveries, judgments and costs and expenses in connection therewith which shall arise 
from or result directly or indirectly from the work and/or materials supplied under this 
contract, including liability of any nature or kind for or on account of the use of any 
copyrighted or uncopyrighted composition, secret process, patented or unpatented 
invention, article or appliance furnished or used in the performance of this contract; 
 

B. The contractor’s indemnification and liability under subsection (a) is not limited by, but is in 
addition to the insurance obligations contained in Section 4.2 of these Terms and 
Conditions; and 
 

C. In the event of a patent and copyright claim or suit, the contractor, at its option, may: (1) 
procure for the State of New Jersey the legal right to continue the use of the product; (2) 
replace or modify the product to provide a non-infringing product that is the functional 
equivalent; or (3) refund the purchase price less a reasonable allowance for use that is 
agreed to by both parties. 

 
4.2 INSURANCE 
The contractor shall secure and maintain in force for the term of the contract insurance as provided 
herein. All required insurance shall be provided by insurance companies with an A-VIII or better 
rating by A.M. Best & Company. All policies must be endorsed to provide 30 days’ written notice of 
cancellation or material change to the State of New Jersey at the address shown below. If the 
contractor’s insurer cannot provide 30 days written notice, then it will become the obligation of the 
contractor to provide the same.  The contractor shall provide the State with current certificates of 
insurance for all coverages and renewals thereof. Renewal certificates shall be provided within 30 
days of the expiration of the insurance. The contractor shall not begin to provide services or goods 

https://nj.gov/labor/equalpay/equalpay.html
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to the State until evidence of the required insurance is provided. The certificates of insurance shall 
indicate the contract number or purchase order number and title of the contract in the Description 
of Operations box and shall list the State of New Jersey, Department of the Treasury, Division of 
Purchase & Property, Contract Compliance & Audit Unit, P.O. Box 236, Trenton, New Jersey 08625 
in the Certificate Holder box. The certificates and any notice of cancelation shall be emailed to the 
State at:  

ccau.certificate@treas.nj.gov 
 

The insurance to be provided by the contractor shall be as follows:  
 

A. Occurrence Form Commercial General Liability Insurance or its equivalent: The minimum 
limit of liability shall be $1,000,000 per occurrence as a combined single limit for bodily injury 
and property damage. The above required Commercial General Liability Insurance policy or 
its equivalent shall name the State, its officers, and employees as “Additional Insureds” and 
include the blanket additional insured endorsement or its equivalent. The coverage to be 
provided under these policies shall be at least as broad as that provided by the standard 
basic Commercial General Liability Insurance occurrence coverage forms or its equivalent 
currently in use in the State of New Jersey, which shall not be circumscribed by any 
endorsement limiting the breadth of coverage;  
 

B. Automobile Liability Insurance which shall be written to cover any automobile used by the 
insured. Limits of liability for bodily injury and property damage shall not be less than 
$1,000,000 per occurrence as a combined single limit. The State must be named as an 
“Additional Insured” and a blanket additional insured endorsement or its equivalent must be 
provided when the services being procured involve vehicle use on the State’s behalf or on 
State controlled property; 
 

C. Worker’s Compensation Insurance applicable to the laws of the State of New Jersey and 
Employers Liability Insurance with limits not less than:  
 
1. $1,000,000 BODILY INJURY, EACH OCCURRENCE;  
2. $1,000,000 DISEASE EACH EMPLOYEE; and  
3. $1,000,000 DISEASE AGGREGATE LIMIT.  
 

A. This $1,000,000 amount may have been raised by the RFP when deemed necessary 
by the Director; and 
 

B. In the case of a contract entered into pursuant to N.J.S.A. 52:32-17 et seq., (small 
business set asides) the minimum amount of insurance coverage in subsections a., 
b., and c. above may have been lowered in the RFP for certain commodities when 
deemed in the best interests of the State by the Director.  

 
5. TERMS GOVERNING ALL CONTRACTS  
 
5.1 CONTRACTOR IS INDEPENDENT CONTRACTOR 
The contractor's status shall be that of any independent contractor and not as an employee of the 
State.  
 
5.2 CONTRACT AMOUNT 
The estimated amount of the contract(s), when stated on the RFP form, shall not be construed as 
either the maximum or minimum amount which the State shall be obliged to order as the result of 
the RFP or any contract entered into as a result of the RFP.  
 
5.3 CONTRACT TERM AND EXTENSION OPTION 

mailto:ccau.certificate@treas.nj.gov
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If, in the opinion of the Director, it is in the best interest of the State to extend a contract, the 
contractor shall be so notified of the Director’s Intent at least 30 days prior to the expiration date of 
the existing contract. The contractor shall have 15 calendar days to respond to the Director's 
request to extend the term and period of performance of the contract. If the contractor agrees to the 
extension, all terms and conditions of the original contract shall apply unless more favorable terms 
for the State have been negotiated.  
 
5.4 STATE’S OPTION TO REDUCE SCOPE OF WORK 
The State has the option, in its sole discretion, to reduce the scope of work for any deliverable, task 
or subtask called for under this contract. In such an event, the Director shall provide to the contractor 
advance written notice of the change in scope of work and what the Director believes should be the 
corresponding adjusted contract price. Within five (5) business days of receipt of such written notice, 
if either is applicable:  
 

A. If the contractor does not agree with the Director’s proposed adjusted contract price, the 
contractor shall submit to the Director any additional information that the contractor believes 
impacts the adjusted contract price with a request that the Director reconsider the proposed 
adjusted contract price. The parties shall negotiate the adjusted contract price. If the parties 
are unable to agree on an adjusted contract price, the Director shall make a prompt decision 
taking all such information into account, and shall notify the contractor of the final adjusted 
contract price; and 
 

B. If the contractor has undertaken any work effort toward a deliverable, task or subtask that is 
being changed or eliminated such that it would not be compensated under the adjusted 
contract, the contractor shall be compensated for such work effort according to the 
applicable portions of its price schedule and the contractor shall submit to the Director an 
itemization of the work effort already completed by deliverable, task or subtask within the 
scope of work, and any additional information the Director may request. The Director shall 
make a prompt decision taking all such information into account, and shall notify the 
contractor of the compensation to be paid for such work effort.  

 
5.5 CHANGE IN LAW 
If, after award, a change in applicable law or regulation occurs which affects the Contract, the parties 
may amend the Contract, including pricing, in order to provide equitable relief for the party 
disadvantaged by the change in law.  The parties shall negotiate in good faith, however if agreement 
is not possible after reasonable efforts, the Director shall make a prompt decision as to an equitable 
adjustment, taking all relevant information into account, and shall notify the Vendor {Contractor} of 
the final adjusted contract price.   
 
5.6 SUSPENSION OF WORK 
The State may, for valid reason, issue a stop order directing the contractor to suspend work under 
the contract for a specific time. The contractor shall be paid for goods ordered, goods delivered, or 
services requested and performed until the effective date of the stop order. The contractor shall 
resume work upon the date specified in the stop order, or upon such other date as the State 
Contract Manager may thereafter direct in writing. The period of suspension shall be deemed added 
to the contractor's approved schedule of performance. The Director shall make an equitable 
adjustment, if any is required, to the contract price. The contractor shall provide whatever 
information that Director may require related to the equitable adjustment.  
 
5.7 TERMINATION OF CONTRACT  

A. For Convenience:  
Notwithstanding any provision or language in this contract to the contrary, the Director may 
terminate this contract at any time, in whole or in part, for the convenience of the State, upon 
no less than 30 days written notice to the contractor; 
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B. For Cause: 
1. Where a contractor fails to perform or comply with a contract or a portion thereof, and/or 

fails to comply with the complaints procedure in N.J.A.C. 17:12-4.2 et seq., the Director 
may terminate the contract, in whole or in part, upon ten (10) days’ notice to the 
contractor with an opportunity to respond; and 
  

2. Where in the reasonable opinion of the Director, a contractor continues to perform a 
contract poorly as demonstrated by e.g., formal complaints, late delivery, poor 
performance of service, short-shipping, so that the Director is required to use the 
complaints procedure in N.J.A.C. 17:12-4.2 et seq., and there has been a failure on the 
part of the contractor to make progress towards ameliorating the issue(s) or problem(s) 
set forth in the complaint, the Director may terminate the contract, in whole or in part, 
upon ten (10) days’ notice to the contractor with an opportunity to respond. 

  
C. In cases of emergency the Director may shorten the time periods of notification and may 

dispense with an opportunity to respond; and 
 

D. In the event of termination under this section, the contractor shall be compensated for work 
performed in accordance with the contract, up to the date of termination. Such compensation 
may be subject to adjustments.  

 
5.8 SUBCONTRACTING OR ASSIGNMENT  

A. Subcontracting: The contractor may not subcontract other than as identified in the 
contractor’s proposal without the prior written consent of the Director. Such consent, if 
granted in part, shall not relieve the contractor of any of his/her responsibilities under the 
contract, nor shall it create privity of contract between the State and any subcontractor. If 
the contractor uses a subcontractor to fulfill any of its obligations, the contractor shall be 
responsible for the subcontractor’s: (a) performance; (b) compliance with all of the terms 
and conditions of the contract; and (c) compliance with the requirements of all applicable 
laws; and  
 

B. Assignment: The contractor may not assign its responsibilities under the contract, in whole 
or in part, without the prior written consent of the Director.  

 
5.9 NO CONTRACTUAL RELATIONSHIP BETWEEN SUBCONTRACTORS AND STATE 
Nothing contained in any of the contract documents, including the RFP and vendor’s bid or proposal 
shall be construed as creating any contractual relationship between any subcontractor and the 
State.  
 
5.10 MERGERS, ACQUISITIONS 
If, during the term of this contract, the contractor shall merge with or be acquired by another firm, 
the contractor shall give notice to the Director as soon as practicable and in no event longer than 
30 days after said merger or acquisition. The contractor shall provide such documents as may be 
requested by the Director, which may include but need not be limited to the following: corporate 
resolutions prepared by the awarded contractor and new entity ratifying acceptance of the original 
contract, terms, conditions and prices; updated information including ownership disclosure and 
Federal Employer Identification Number. The documents must be submitted within 30 days of the 
request. Failure to do so may result in termination of the contract for cause.  
 
If, at any time during the term of the contract, the contractor's partnership, limited liability company, 
limited liability partnership, professional corporation, or corporation shall dissolve, the Director must 
be so notified. All responsible parties of the dissolved business entity must submit to the Director in 
writing, the names of the parties proposed to perform the contract, and the names of the parties to 
whom payment should be made. No payment shall be made until all parties to the dissolved 
business entity submit the required documents to the Director.  
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5.11 PERFORMANCE GUARANTEE OF CONTRACTOR 
The contractor hereby certifies that:  

a. The equipment offered is standard new equipment, and is the manufacturer's latest model 
in production, with parts regularly used for the type of equipment offered; that such parts are 
all in production and not likely to be discontinued; and that no attachment or part has been 
substituted or applied contrary to manufacturer's recommendations and standard practice; 
 

b. All equipment supplied to the State and operated by electrical current is UL listed where 
applicable; 
 

c. All new machines are to be guaranteed as fully operational for the period stated in the 
contract from time of written acceptance by the State. The contractor shall render prompt 
service without charge, regardless of geographic location; 
 

d. Sufficient quantities of parts necessary for proper service to equipment shall be maintained 
at distribution points and service headquarters; 
 

e. Trained mechanics are regularly employed to make necessary repairs to equipment in the 
territory from which the service request might emanate within a 48-hour period or within the 
time accepted as industry practice;  
 

f. During the warranty period the contractor shall replace immediately any material which is 
rejected for failure to meet the requirements of the contract; and 
 

g. All services rendered to the State shall be performed in strict and full accordance with the 
specifications stated in the contract. The contract shall not be considered complete until final 
approval by the State's using agency is rendered.  

 
5.12 DELIVERY REQUIREMENTS 

A. Deliveries shall be made at such time and in such quantities as ordered in strict accordance 
with conditions contained in the contract; 
 

B. The contractor shall be responsible for the delivery of material in first class condition to the 
State's using agency or the purchaser under this contract and in accordance with good 
commercial practice; 

  
C. Items delivered must be strictly in accordance with the contract; and 

 
D. In the event delivery of goods or services is not made within the number of days stipulated 

or under the schedule defined in the contract, the using agency shall be authorized to obtain 
the material or service from any available source, the difference in price, if any, to be paid 
by the contractor.  

 
5.13 APPLICABLE LAW AND JURISDICTION 
This contract and any and all litigation arising therefrom or related thereto shall be governed by the 
applicable laws, regulations and rules of evidence of the State of New Jersey without reference to 
conflict of laws principles and shall be filed in the appropriate Division of the New Jersey Superior 
Court.  
 
5.14 CONTRACT AMENDMENT 
Except as provided herein, the contract may only be amended by written agreement of the State 
and the contractor.  
 
5.15 MAINTENANCE OF RECORDS 
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The contractor shall maintain records for products and/or services delivered against the contract for 
a period of five (5) years from the date of final payment unless a longer period is required by law. 
Such records shall be made available to the State, including the Comptroller, for audit and review. 
 
5.16 ASSIGNMENT OF ANTITRUST CLAIM(S) 
The contractor recognizes that in actual economic practice, overcharges resulting from antitrust 
violations are in fact usually borne by the ultimate purchaser. Therefore, and as consideration for 
executing this contract, the contractor, acting herein by and through its duly authorized agent, 
hereby conveys, sells, assigns, and transfers to the State of New Jersey, for itself and on behalf of 
its political subdivisions and public agencies, all right, title and interest to all claims and causes of 
action it may now or hereafter acquire under the antitrust laws of the United States or the State of 
New Jersey, relating to the particular goods and services purchased or acquired by the State of 
New Jersey or any of its political subdivisions or public agencies pursuant to this contract.  
In connection with this assignment, the following are the express obligations of the contractor:  

 
A. It shall take no action that will in any way diminish the value of the rights conveyed or 

assigned hereunder;  

B. It shall advise the Attorney General of New Jersey:  

1. In advance of its intention to commence any action on its own behalf regarding any such 
claim or cause(s) of action; and 

2. Immediately upon becoming aware of the fact that an action has been commenced on its 
behalf by some other person(s) of the pendency of such action.  

C. It shall notify the defendants in any antitrust suit of the within assignment at the earliest 
practicable opportunity after the contractor has initiated an action on its own behalf or 
becomes aware that such an action has been filed on its behalf by another person. A copy 
of such notice shall be sent to the Attorney General of New Jersey; and  

D. It is understood and agreed that in the event any payment under any such claim or cause 
of action is made to the contractor, it shall promptly pay over to the State of New Jersey the 
allotted share thereof, if any, assigned to the State hereunder.  

6. TERMS RELATING TO PRICE AND PAYMENT  
 
6.1 PRICE FLUCTUATION DURING CONTRACT 
Unless otherwise agreed to in writing by the State, all prices quoted shall be firm through issuance 
of contract or purchase order and shall not be subject to increase during the period of the contract.  
In the event of a manufacturer's or contractor's price decrease during the contract period, the State 
shall receive the full benefit of such price reduction on any undelivered purchase order and on any 
subsequent order placed during the contract period. The Director must be notified, in writing, of any 
price reduction within five (5) days of the effective date.  
 
Failure to report price reductions may result in cancellation of contract for cause, pursuant to 
provision 5.7(b)1.  
 
In an exceptional situation the State may consider a price adjustment. Requests for price 
adjustments must include justification and documentation. 
 
6.2 TAX CHARGES 
The State of New Jersey is exempt from State sales or use taxes and Federal excise taxes. 
Therefore, price quotations must not include such taxes. The State's Federal Excise Tax Exemption 
number is 22-75-0050K.  
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6.3 PAYMENT TO VENDORS 
a. The using agency(ies) is (are) authorized to order and the contractor is authorized to ship 

only those items covered by the contract resulting from the RFP. If a review of orders placed 
by the using agency(ies) reveals that goods and/or services other than that covered by the 
contract have been ordered and delivered, such delivery shall be a violation of the terms of 
the contract and may be considered by the Director as a basis to terminate the contract 
and/or not award the contractor a subsequent contract. The Director may take such steps 
as are necessary to have the items returned by the agency, regardless of the time between 
the date of delivery and discovery of the violation. In such event, the contractor shall 
reimburse the State the full purchase price;  
 

b. The contractor must submit invoices to the using agency with supporting documentation 
evidencing that work or goods for which payment is sought has been satisfactorily 
completed or delivered. For commodity contracts, the invoice, together with the original Bill 
of Lading, express receipt and other related papers must be sent to the State Contract 
Manager or using agency on the date of each delivery. For contracts featuring services, 
invoices must reference the tasks or subtasks detailed in the Scope of Work section of the 
RFP and must be in strict accordance with the firm, fixed prices submitted for each task or 
subtask on the RFP pricing sheets. When applicable, invoices should reference the 
appropriate RFP price sheet line number from the contractor’s bid proposal. All invoices 
must be approved by the State Contract Manager or using agency before payment will be 
authorized;  
 

c. In all time and materials contracts, the State Contract Manager or designee shall monitor 
and approve the hours of work and the work accomplished by contractor and shall document 
both the work and the approval. Payment shall not be made without such documentation. A 
form of timekeeping record that should be adapted as appropriate for the Scope of Work 
being performed can be found at 
www.nj.gov/treasury/purchase/forms/Vendor_Timesheet.xls; and 
 

d. The contractor shall provide, on a monthly and cumulative basis, a breakdown in 
accordance with the budget submitted, of all monies paid to any small business, minority or 
woman-owned subcontractor(s). This breakdown shall be sent to the Chief of Operations, 
Division of Revenue, P.O. Box 628, Trenton, NJ 08646.  

 
6.4 OPTIONAL PAYMENT METHOD: P-CARD 
The State offers contractors the opportunity to be paid through the MasterCard procurement card 
(p-card). A contractor’s acceptance and a State agency’s use of the p-card are optional. P-card 
transactions do not require the submission of a contractor invoice; purchasing transactions using 
the p-card will usually result in payment to a contractor in three (3) days. A contractor should take 
note that there will be a transaction-processing fee for each p-card transaction. To participate, a 
contractor must be capable of accepting the MasterCard. Additional information can be obtained 
from banks or merchant service companies.  
 
6.5 NEW JERSEY PROMPT PAYMENT ACT 
The New Jersey Prompt Payment Act, N.J.S.A. 52:32-32 et seq., requires state agencies to pay for 
goods and services within 60 days of the agency's receipt of a properly executed State Payment 
Voucher or within 60 days of receipt and acceptance of goods and services, whichever is later. 
Properly executed performance security, when required, must be received by the State prior to 
processing any payments for goods and services accepted by state agencies. Interest will be paid 
on delinquent accounts at a rate established by the State Treasurer. Interest shall not be paid until 
it exceeds $5.00 per properly executed invoice.  
 
Cash discounts and other payment terms included as part of the original agreement are not affected 
by the Prompt Payment Act.  

http://www.nj.gov/treasury/purchase/forms/Vendor_Timesheet.xls
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6.6 AVAILABILITY OF FUNDS 
The State’s obligation to make payment under this contract is contingent upon the availability of 
appropriated funds and receipt of revenues from which payment for contract purposes can be made. 
No legal liability on the part of the State for payment of any money shall arise unless and until funds 
are appropriated each fiscal year to the using agency by the State Legislature and made available 
through receipt of revenue. 
 
7. TERMS RELATING TO ALL CONTRACTS FUNDED, IN WHOLE OR IN PART, BY FEDERAL FUNDS  
The provisions set forth in this Section 7 of the Standard Terms and Conditions apply to all contracts 
funded, in whole or in part, by Federal funds as required by 2 CFR 200.317.   
 
7.1 PROCUREMENT OF RECOVERED MATERIALS 
To the extent that the scope of work or specifications in the contract requires the contractor to 
provide any of the following items, this Section 7.1 of the Standard Terms and Conditions modifies 
the terms of the scope of work or specification. 
 
Pursuant to 2 CFR 200.322, the contractor must comply with section 6002 of the Solid Waste 
Disposal Act, as amended by the Resource Conservation and Recovery Act, 42 U.S.C. § 6962. The 
requirements of Section 6002 include procuring only items designated in guidelines of the 
Environmental Protection Agency (EPA) at 40 CFR Part 247 that contain the highest percentage of 
recovered materials practicable, consistent with maintaining a satisfactory level of competition, 
where the purchase price of the item exceeds $ 10,000 or the value of the quantity acquired during 
the preceding fiscal year exceeded $ 10,000; procuring solid waste management services in a 
manner that maximizes energy and resource recovery; and establishing an affirmative procurement 
program for procurement of recovered materials identified in the EPA guidelines.   
 

A. Designated items are those set forth in 40 CFR 247 subpart B, as may be amended from 
time to time, including: 

1. Paper and paper products listed in 40 C.F.R. 247.10; 
2. Certain vehicular products as listed in 40 CFR 247.11; 
3. Certain construction products listed in 40 C.F.R. 247.12; 
4. Certain transportation products listed in 40 C.F.R. 247.13; 
5. Certain park and recreation products, 40 C.F.R. 247.14; 
6. Certain landscaping products listed in 40 C.F.R. 247.15;  
7. Certain non-paper office products listed in 40 C.F.R. 247.16; and  
8. Other miscellaneous products listed in 40 C.F.R. 247.17. 
 

B. As defined in 40 CFR 247.3, “recovered material” means: 
1. waste materials and byproducts which have been recovered or diverted from 

solid waste, but such term does not include those materials and byproducts 
generated from, and commonly reused within, an original manufacturing 
process; and 

2. for purposes of purchasing paper and paper products, means waste material and 
byproducts that have been recovered or diverted from solid waste, but such term 
does not include those materials and byproducts generated from, and commonly 
reused within, an original manufacturing process. In the case of paper and paper 
products, the term recovered materials includes: 

a. Postconsumer materials such as -- 
i. Paper, paperboard, and fibrous wastes from retail stores, office 

buildings, homes, and so forth, after they have passed through their 
end-usage as a consumer item, including: used corrugated boxes; old 
newspapers; old magazines; mixed waste paper; tabulating cards; 
and used cordage; and 
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ii. All paper, paperboard, and fibrous wastes that enter and are collected 
from municipal solid waste, and 

b. Manufacturing, forest residues, and other wastes such as -- 
i. Dry paper and paperboard waste generated after completion of the 

papermaking process (that is, those manufacturing operations up to 
and including the cutting and trimming of the paper machine reel in 
smaller rolls of rough sheets) including: envelope cuttings, bindery 
trimmings, and other paper and paperboard waste, resulting from 
printing, cutting, forming, and other converting operations; bag, box, 
and carton manufacturing wastes; and butt rolls, mill wrappers, and 
rejected unused stock; and 

ii. Finished paper and paperboard from obsolete inventories of paper 
and paperboard manufacturers, merchants, wholesalers, dealers, 
printers, converters, or others; 

iii. Fibrous byproducts of harvesting, manufacturing, extractive, or wood-
cutting processes, flax, straw, linters, bagasse, slash, and other forest 
residues; 

iv. Wastes generated by the conversion of goods made from fibrous 
material (that is, waste rope from cordage manufacture, textile mill 
waste, and cuttings); and 

v. Fibers recovered from waste water which otherwise would enter the 
waste stream. 

 
C. For contracts in an amount greater than $ 100,000, at the beginning of each contract 

year, contractor shall provide the State estimates of the total percentage of recovered 
material utilized in the performance of its contract for each of the categories listed is 
subsection (A). For all contracts subject to this Section 7.1 of the Standard Terms and 
Conditions, at the conclusion of each contract year, contractor shall certify to the State 
the minimum recovered material content actually utilized in the prior contract year.  

 
7.2 EQUAL EMPLOYMENT OPPORTUNITY 
Except as otherwise provided under 41 CFR Part 60, all contracts that meet the definition of 
"federally assisted construction contract" in 41 CFR Part 60-1.3 must include the equal opportunity 
clause provided under 41 CFR 60-1.4(b), in accordance with Executive Order 11246, "Equal 
Employment Opportunity" (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as 
amended by Executive Order 11375, "Amending Executive Order 11246 Relating to Equal 
Employment Opportunity," and implementing regulations at 41 CFR part 60, "Office of Federal 
Contract Compliance Programs, Equal Employment Opportunity, Department of Labor." 
 
During the performance of this contract, the contractor agrees as follows: 

(1) The contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, sexual orientation, gender identity, or national origin. 
The contractor will take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment without regard to their race, color, religion, sex, 
sexual orientation, gender identity, or national origin. Such action shall include, but not be 
limited to the following: 

Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. The contractor agrees to post in conspicuous places, 
available to employees and applicants for employment, notices to be provided setting 
forth the provisions of this nondiscrimination clause. 

(2) The contractor will, in all solicitations or advertisements for employees placed by or on 
behalf of the contractor, state that all qualified applicants will receive consideration for 
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employment without regard to race, color, religion, sex, sexual orientation, gender identity, 
or national origin. 

(3) The contractor will not discharge or in any other manner discriminate against any employee 
or applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee 
or applicant. This provision shall not apply to instances in which an employee who has 
access to the compensation information of other employees or applicants as a part of such 
employee's essential job functions discloses the compensation of such other employees or 
applicants to individuals who do not otherwise have access to such information, unless such 
disclosure is in response to a formal complaint or charge, in furtherance of an investigation, 
proceeding, hearing, or action, including an investigation conducted by the employer, or is 
consistent with the contractor's legal duty to furnish information. 

(4) The contractor will send to each labor union or representative of workers with which he/she 
has a collective bargaining agreement or other contract or understanding, a notice to be 
provided advising the said labor union or workers' representatives of the contractor's 
commitments under this section, and shall post copies of the notice in conspicuous places 
available to employees and applicants for employment. 

(5) The contractor will comply with all provisions of Executive Order 11246 of September 24, 
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor. 

(6) The contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or 
pursuant thereto, and will permit access to his/her books, records, and accounts by the 
administering agency and the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 

(7) In the event of the contractor's noncompliance with the nondiscrimination clauses of this 
contract or with any of the said rules, regulations, or orders, this contract may be canceled, 
terminated, or suspended in whole or in part and the contractor may be declared ineligible 
for further Government contracts or federally assisted construction contracts in accordance 
with procedures authorized in Executive Order 11246 of September 24, 1965, and such 
other sanctions may be imposed and remedies invoked as provided in Executive Order 
11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or 
as otherwise provided by law. 

(8) The contractor will include the portion of the sentence immediately preceding paragraph (1) 
and the provisions of paragraphs (1) through (8) in every subcontract or purchase order 
unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant 
to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions 
will be binding upon each subcontractor or vendor. The contractor will take such action with 
respect to any subcontract or purchase order as the administering agency may direct as a 
means of enforcing such provisions, including sanctions for noncompliance: 

Provided, however, that in the event a contractor becomes involved in, or is threatened 
with, litigation with a subcontractor or vendor as a result of such direction by the 
administering agency, the contractor may request the United States to enter into such 
litigation to protect the interests of the United States. 
The applicant further agrees that it will be bound by the above equal opportunity clause 
with respect to its own employment practices when it participates in federally assisted 
construction work: Provided, That if the applicant so participating is a State or local 
government, the above equal opportunity clause is not applicable to any agency, 
instrumentality or subdivision of such government which does not participate in work on 
or under the contract. 
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The applicant agrees that it will assist and cooperate actively with the administering 
agency and the Secretary of Labor in obtaining the compliance of contractors and 
subcontractors with the equal opportunity clause and the rules, regulations, and relevant 
orders of the Secretary of Labor, that it will furnish the administering agency and the 
Secretary of Labor such information as they may require for the supervision of such 
compliance, and that it will otherwise assist the administering agency in the discharge 
of the agency's primary responsibility for securing compliance. 
The applicant further agrees that it will refrain from entering into any contract or contract 
modification subject to Executive Order 11246 of September 24, 1965, with a contractor 
debarred from, or who has not demonstrated eligibility for, Government contracts and 
federally assisted construction contracts pursuant to the Executive Order and will carry 
out such sanctions and penalties for violation of the equal opportunity clause as may be 
imposed upon contractors and subcontractors by the administering agency or the 
Secretary of Labor pursuant to Part II, Subpart D of the Executive Order. In addition, the 
applicant agrees that if it fails or refuses to comply with these undertakings, the 
administering agency may take any or all of the following actions: Cancel, terminate, or 
suspend in whole or in part this grant (contract, loan, insurance, guarantee); refrain from 
extending any further assistance to the applicant under the program with respect to 
which the failure or refund occurred until satisfactory assurance of future compliance 
has been received from such applicant; and refer the case to the Department of Justice 
for appropriate legal proceedings. 

 
7.3 DAVIS-BACON ACT, 40 U.S.C. 3141-3148, AS AMENDED 
When required by Federal program legislation, all prime construction contracts in excess of $ 2,000 
awarded by non-Federal entities must include a provision for compliance with the Davis-Bacon Act 
(40 U.S.C. 3141-3144, and 3146-3148) as supplemented by Department of Labor regulations (29 
CFR Part 5, "Labor Standards Provisions Applicable to Contracts Covering Federally Financed and 
Assisted Construction"). In accordance with the statute, contractors must be required to pay wages 
to laborers and mechanics at a rate not less than the prevailing wages specified in a wage 
determination made by the Secretary of Labor. In addition, contractors must be required to pay 
wages not less than once a week. The non-Federal entity must place a copy of the current prevailing 
wage determination issued by the Department of Labor in each solicitation. The decision to award 
a contract or subcontract must be conditioned upon the acceptance of the wage determination. The 
non-Federal entity must report all suspected or reported violations to the Federal awarding agency. 
The contracts must also include a provision for compliance with the Copeland "Anti-Kickback" Act 
(40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR Part 3, 
"Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by 
Loans or Grants from the United States"). The Act provides that each contractor or subrecipient 
must be prohibited from inducing, by any means, any person employed in the construction, 
completion, or repair of public work, to give up any part of the compensation to which he or she is 
otherwise entitled. The non-Federal entity must report all suspected or reported violations to the 
Federal awarding agency. 
 
7.4 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT, 40 U.S.C. 3701-3708 
Where applicable, all contracts awarded by the non-Federal entity in excess of $ 100,000 that 
involve the employment of mechanics or laborers must include a provision for compliance with 40 
U.S.C. 3702 and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5). 
Under 40 U.S.C. 3702 of the Act, each contractor must be required to compute the wages of every 
mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the 
standard work week is permissible provided that the worker is compensated at a rate of not less 
than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in the 
work week. The requirements of 40 U.S.C. 3704 are applicable to construction work and provide 
that no laborer or mechanic must be required to work in surroundings or under working conditions 
which are unsanitary, hazardous or dangerous. These requirements do not apply to the purchases 
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of supplies or materials or articles ordinarily available on the open market, or contracts for 
transportation or transmission of intelligence. 

 
7.5 RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT 
If the Federal award meets the definition of "funding agreement" under 37 CFR § 401.2 (a) and the 
recipient or subrecipient wishes to enter into a contract with a small business firm or nonprofit 
organization regarding the substitution of parties, assignment or performance of experimental, 
developmental, or research work under that "funding agreement," the recipient or subrecipient must 
comply with the requirements of 37 CFR Part 401, "Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 
Agreements," and any implementing regulations issued by the awarding agency. 

 
7.6 CLEAN AIR ACT, 42 U.S.C. 7401-7671Q, AND THE FEDERAL WATER POLLUTION CONTROL ACT, 33 

U.S.C. 1251-1387, AS AMENDED  
Contracts and subgrants of amounts in excess of $ 150,000 must contain a provision that requires 
the non-Federal award to agree to comply with all applicable standards, orders or regulations issued 
pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act 
as amended (33 U.S.C. 1251-1387). Violations must be reported to the Federal awarding agency 
and the Regional Office of the Environmental Protection Agency (EPA). 
 
7.7 DEBARMENT AND SUSPENSION (EXECUTIVE ORDERS 12549 AND 12689)  
A contract award (see 2 CFR 180.220) must not be made to parties listed on the government wide 
exclusions in the System for Award Management (SAM), in accordance with the OMB guidelines at 
2 CFR 180 that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 
CFR part 1989 Comp., p. 235), "Debarment and Suspension." SAM Exclusions contains the names 
of parties debarred, suspended, or otherwise excluded by agencies, as well as parties declared 
ineligible under statutory or regulatory authority other than Executive Order 12549. 
 
7.8 BYRD ANTI-LOBBYING AMENDMENT, 31 U.S.C. 1352  
Contractors that apply or bid for an award exceeding $ 100,000 must file the required certification. 
Each tier certifies to the tier above that it will not and has not used Federal appropriated funds to 
pay any person or organization for influencing or attempting to influence an officer or employee of 
any agency, a member of Congress, officer or employee of Congress, or an employee of a member 
of Congress in connection with obtaining any Federal contract, grant or any other award covered 
by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds that takes 
place in connection with obtaining any Federal award. Such disclosures are forwarded from tier to 
tier up to the non-Federal award. 
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EXHIBIT A 
 

MANDATORY EQUAL EMPLOYMENT OPPORTUNITY LANGUAGE 
N.J.S.A. 10:5-31 et seq. (P.L. 1975, c. 127) 

N.J.A.C. 17:27 et seq. 
 

GOODS, GENERAL SERVICE AND PROFESSIONAL SERVICES CONTRACTS 
 
During the performance of this contract, the contractor agrees as follows: 
 
The contractor or subcontractor, where applicable, will not discriminate against any employee or 
applicant for employment because of age, race, creed, color, national origin, ancestry, marital 
status, affectional or sexual orientation, gender identity or expression, disability, nationality or sex. 
Except with respect to affectional or sexual orientation and gender identity or expression, the 
contractor will ensure that equal employment opportunity is afforded to such applicants in 
recruitment and employment, and that employees are treated during employment, without regard 
to their age, race, creed, color, national origin, ancestry, marital status, affectional or sexual 
orientation, gender identity or expression, disability, nationality or sex.  Such equal employment 
opportunity shall include, but not be limited to the following: employment, upgrading, demotion, or 
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship.  The contractor agrees to post 
in conspicuous places, available to employees and applicants for employment, notices to be 
provided by the Public Agency Compliance Officer setting forth provisions of this nondiscrimination 
clause. 
 
The contractor or subcontractor, where applicable will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified applicants will receive 
consideration for employment without regard to age, race, creed, color, national origin, ancestry, 
marital status, affectional or sexual orientation, gender identity or expression, disability, nationality 
or sex. 
 
The contractor or subcontractor will send to each labor union, with which it has a collective 
bargaining agreement, a notice, to be provided by the agency contracting officer, advising the labor 
union of the contractor's commitments under this chapter and shall post copies of the notice in 
conspicuous places available to employees and applicants for employment. 
 
The contractor or subcontractor, where applicable, agrees to comply with any regulations 
promulgated by the Treasurer pursuant to N.J.S.A. 10:5-31 et seq., as amended and supplemented 
from time to time and the Americans with Disabilities Act. 
 
The contractor or subcontractor agrees to make good faith efforts to meet targeted county 
employment goals established in accordance with N.J.A.C. 17:27-5.2. 
 
The contractor or subcontractor agrees to inform in writing its appropriate recruitment agencies 
including, but not limited to, employment agencies, placement bureaus, colleges, universities, and 
labor unions, that it does not discriminate on the basis of age, race, creed, color, national origin, 
ancestry, marital status, affectional or sexual orientation, gender identity or expression, disability, 
nationality or sex, and that it will discontinue the use of any recruitment agency which engages in 
direct or indirect discriminatory practices. 
 
The contractor or subcontractor agrees to revise any of its testing procedures, if necessary, to 
assure that all personnel testing conforms with the principles of job related testing, as established 
by the statutes and court decisions of the State of New Jersey and as established by applicable 
Federal law and applicable Federal court decisions. 
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In conforming with the targeted employment goals, the contractor or subcontractor agrees to review 
all procedures relating to transfer, upgrading, downgrading and layoff to ensure that all such actions 
are taken without regard to age, race, creed, color, national origin, ancestry, marital status, 
affectional or sexual orientation, gender identity or expression, disability, nationality or sex, 
consistent with the statutes and court decisions of the State of New Jersey, and applicable Federal 
law and applicable Federal court decisions. 
 
The contractor shall submit to the public agency, after notification of award but prior to execution of 
a goods and services contract, one of the following three documents: 
 

Letter of Federal Affirmative Action Plan Approval; 
 

 Certificate of Employee Information Report; or 
 

Employee Information Report Form AA302 (electronically provided by the Division and distributed 
to the public agency through the Division’s website at 
http://www.state.nj.us/treasury/contract_compliance). 
 
The contractor and its subcontractors shall furnish such reports or other documents to the Division 
of Purchase an Property, CCAU, EEO Monitoring Program as may be requested by the office from 
time to time in order to carry out the purposes of these regulations, and public agencies shall furnish 
such information as may be requested by the Division of Purchase an Property, CCAU, EEO 
Monitoring Program for conducting a compliance investigation pursuant to N.J.A.C. 17:27-1 et seq. 
  

http://www.state.nj.us/treasury/contract_compliance
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EXHIBIT B 
 

MANDATORY EQUAL EMPLOYMENT OPPORTUNITY LANGUAGE 
N.J.S.A. 10:5-31 et seq. (P.L. 1975, c. 127) 
N.J.S.A. 10:5-39 et. seq. (P.L. 1983, c. 197) 

N.J.A.C. 17:27-1.1 et seq. 
 

CONSTRUCTION CONTRACTS 
 
During the performance of this contract, the contractor agrees as follows: 
 
The contractor or subcontractor, where applicable, will not  discriminate against any employee or 
applicant for employment because of age, race, creed, color, national origin, ancestry, marital 
status, affectional or sexual orientation, gender identity or expression, disability, nationality or sex. 
Except with respect to affectional or sexual orientation and gender identity or expression, the 
contractor will ensure that equal employment opportunity is afforded to such applicants in 
recruitment and employment, and that employees are treated during employment, without regard 
to their age, race, creed, color, national origin, ancestry, marital status, affectional or sexual 
orientation, gender identity or expression, disability, nationality or sex. Such equal employment 
opportunity shall include, but not be limited to the following: employment, up grading, demotion, or 
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. The contractor agrees to post in 
conspicuous places, available to employees and applicants for employment, notices to be provided 
by the Public Agency Compliance Officer setting forth provisions of this nondiscrimination clause. 
 
The contractor or subcontractor, where applicable will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified applicants will receive 
consideration for employment without regard to age, race, creed, color, national origin, ancestry, 
marital status, affectional or sexual orientation, gender identity or expression, disability, nationality 
or sex. 
 
N.J.S.A. 10:5-39 et seq. requires contractors, subcontractors, and permitted assignees performing 
construction, alteration, or repair of any building or public work in excess of $250,000 to guarantee 
equal employment opportunity to veterans. 
 
The contractor or subcontractor will send to each labor union, with which it has a collective 
bargaining agreement, a notice, to be provided by the agency contracting officer, advising the labor 
union or workers' representative of the contractor's commitments under this act and shall post 
copies of the notice in conspicuous places available to employees and applicants for employment. 
 
The contractor or subcontractor, where applicable, agrees to comply with any regulations 
promulgated by the Treasurer, pursuant to N.J.S.A. 10:5-31 et seq., as amended and supplemented 
from time to time and the Americans with Disabilities Act. 
 
When hiring or scheduling workers in each construction trade, the contractor or subcontractor 
agrees to make good faith efforts to employ  minority and women workers in each construction 
trade consistent with the targeted employment goal prescribed by N.J.A.C. 17:27-7.2; provided, 
however, that the Dept. of LWD, Construction EEO Monitoring Program may, in its discretion, 
exempt a contractor or subcontractor from compliance with the good faith procedures prescribed 
by the following provisions, A, B and C, as long as the Dept. of LWD, Construction EEO Monitoring 
Program is satisfied that the contractor or subcontractor is employing workers provided by a union 
which provides evidence, in accordance with standards prescribed by the Dept. of LWD, 
Construction EEO Monitoring Program, that its percentage of active "card carrying" members who 
are minority and women workers is equal to or greater than the targeted employment goal 
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established in accordance with N.J.A.C. 17:27-7.2.  The contractor or subcontractor agrees that a 
good faith effort shall include compliance with the following procedures: 
 
(A) If the contractor or subcontractor has a referral agreement or arrangement with a union for a 

construction trade, the contractor or subcontractor shall, within three business days of the 
contract award, seek assurances from the union that it will cooperate with the contractor or 
subcontractor as it fulfills its affirmative action obligations under this contract and in accordance 
with the rules promulgated by the Treasurer pursuant to N.J.S.A. 10:5-31 et. seq., as 
supplemented and amended from time to time and the Americans with Disabilities Act.  If the 
contractor or subcontractor is unable to obtain said assurances from the construction trade 
union at least five business days prior to the commencement of construction work, the contractor 
or subcontractor agrees to afford equal employment opportunities minority and women workers 
directly, consistent with this chapter.  If the contractor's or subcontractor's prior experience with 
a construction trade union, regardless of whether the union has provided said assurances, 
indicates a significant possibility that the trade union will not refer sufficient minority and women 
workers consistent with affording equal employment opportunities as specified in this chapter, 
the contractor or subcontractor agrees to be prepared to provide such opportunities to minority 
and women workers directly, consistent with this chapter, by complying with the hiring or 
scheduling procedures prescribed under (B) below; and the contractor or subcontractor further 
agrees to take said action immediately if it determines that the union is not referring minority 
and women workers consistent with the equal employment opportunity goals set forth in this 
chapter. 

 
(B) If good faith efforts to meet targeted employment goals have not or cannot be met for each 

construction trade by adhering to the procedures of (A) above, or if the contractor does not have 
a referral agreement or arrangement with a union for a construction trade, the contractor or 
subcontractor agrees to take the following actions: 

 
(1) To notify the public agency compliance officer, the Dept. of LWD, Construction EEO 
Monitoring Program, and minority and women referral organizations listed by the Division 
pursuant to N.J.A.C. 17:27-5.3, of its workforce needs, and request referral of minority and 
women workers; 

   
(2) To notify any minority and women workers who have been listed with it as awaiting 
available vacancies; 
 
(3) Prior to commencement of work, to request that the local construction trade union refer 
minority and women workers to fill job openings, provided the contractor or subcontractor has 
a referral agreement or arrangement with a union for the construction trade; 
 
(4) To leave standing requests for additional referral to minority and women workers with the 
local construction trade union, provided the contractor or subcontractor has a referral 
agreement or arrangement with a union for the construction trade, the State Training and 
Employment Service and other approved referral sources in the area; 
 
(5) If it is necessary to lay off some of the workers in a given trade on the construction site, 
layoffs shall be conducted in compliance with the equal employment opportunity and non-
discrimination standards set forth in this regulation, as well as with applicable Federal and 
State court decisions; 
 
(6) To adhere to the following procedure when minority and women workers apply or are 
referred to the contractor or subcontractor: 

 
(i) The contactor or subcontractor shall interview the referred minority or women worker. 
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(ii) If said individuals have never previously received any document or certification 
signifying a level of qualification lower than that required in order to perform the work 
of the construction trade, the contractor or subcontractor shall in good faith 
determine the qualifications of such individuals. The contractor or subcontractor shall 
hire or schedule those individuals who satisfy appropriate qualification standards in 
conformity with the equal employment opportunity and non-discrimination principles 
set forth in this chapter. However, a contractor or subcontractor shall determine that 
the individual at least possesses the requisite skills, and experience recognized by 
a union, apprentice program or a referral agency, provided the referral agency is 
acceptable to the Dept. of LWD, Construction EEO Monitoring Program. If 
necessary, the contractor or subcontractor shall hire or schedule minority and 
women workers who qualify as trainees pursuant to these rules. All of the 
requirements, however, are limited by the provisions of (C) below. 

 
(iii) The name of any interested women or minority individual shall be maintained on a 

waiting list, and shall be considered for employment as described in (i) above, 
whenever vacancies occur. At the request of the Dept. of LWD, Construction EEO 
Monitoring Program, the contractor or subcontractor shall provide evidence of its 
good faith efforts to employ women and minorities from the list to fill vacancies. 

 
(iv) If, for any reason, said contractor or subcontractor determines that a minority 

individual or a woman is not qualified or if the individual qualifies as an advanced 
trainee or apprentice, the contractor or subcontractor shall inform the individual in 
writing of the reasons for the determination, maintain a copy of the determination in 
its files, and send a copy to the public agency compliance officer and to the Dept. of 
LWD, Construction EEO Monitoring Program. 

 
(7) To keep a complete and accurate record of all requests made for the referral of workers in any 
trade covered by the contract, on forms made available by the Dept. of LWD, Construction EEO 
Monitoring Program and submitted promptly to the Dept. of LWD, Construction EEO Monitoring 
Program upon request. 
 
(C) The contractor or subcontractor agrees that nothing contained in (B) above shall preclude the 

contractor or subcontractor from complying with the union hiring hall or apprenticeship policies 
in any applicable collective bargaining agreement or union hiring hall arrangement, and, where 
required by custom or agreement, it shall send journeymen and trainees to the union for referral, 
or to the apprenticeship program for admission, pursuant to such agreement or arrangement. 
However, where the practices of a union or apprenticeship program will result in the exclusion 
of minorities and women or the failure to refer minorities and women consistent with the targeted 
county employment goal, the contractor or subcontractor shall consider for employment persons 
referred pursuant to (B) above without regard to such agreement or arrangement; provided 
further, however, that the contractor or subcontractor shall not be required to employ women 
and minority advanced trainees and trainees in numbers which result in the employment of 
advanced trainees and trainees as a percentage of the total workforce for the construction trade, 
which percentage significantly exceeds the apprentice to journey worker ratio specified in the 
applicable collective bargaining agreement, or in the absence of a collective bargaining 
agreement, exceeds the ratio established by practice in the area for said construction trade.  
Also, the contractor or subcontractor agrees that, in implementing the procedures of (B) above, 
it shall, where applicable, employ minority and women workers residing within the geographical 
jurisdiction of the union. 

 
After notification of award, but prior to signing a construction contract, the contractor shall submit 
to the public agency compliance officer and the Dept. of LWD, Construction EEO Monitoring 
Program an initial project workforce report (Form AA-201) electronically provided to the public 
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agency by the Dept. of LWD, Construction EEO Monitoring Program, through its website, for 
distribution to and completion by the contractor, in accordance with N.J.A.C. 17:27-7.  

 
The contractor also agrees to submit a copy of the Monthly Project Workforce Report once a 
month thereafter for the duration of this contract to the Dept. of LWD, Construction EEO 
Monitoring Program and to the public agency compliance officer. 

 
The contractor agrees to cooperate with the public agency in the payment of budgeted funds, 
as is necessary, for on the job and/or off the job programs for outreach and training of minorities 
and women. 

 
(D) The contractor and its subcontractors shall furnish such reports or other documents to the  Dept. 

of LWD, Construction EEO Monitoring Program as may be requested by the Dept. of LWD, 
Construction EEO Monitoring Program from time to time in order to carry out the purposes of 
these regulations, and public agencies shall furnish such information as may be requested by 
the Dept. of LWD, Construction EEO Monitoring Program for conducting a compliance 
investigation pursuant to N.J.A.C. 17:27-1.1 et seq. 
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EXECUTIVE ORDER NO. 151 REQUIREMENTS 
 
It is the policy of the Division of Purchase and Property that its contracts should create a 
workforce that reflects the diversity of the State of New Jersey. Therefore, contractors 
engaged by the Division of Purchase and Property to perform under a construction contract 
shall put forth a good faith effort to engage in recruitment and employment practices that 
further the goal of fostering equal opportunities to minorities and women.  

 
The contractor must demonstrate to the Division of Purchase and Property’s satisfaction 
that a good faith effort was made to ensure that minorities and women have been afforded 
equal opportunity to gain employment under the Division of Purchase and Property’s 
contract with the contractor. Payment may be withheld from a contractor’s contract for failure 
to comply with these provisions.  

 
Evidence of a “good faith effort” includes, but is not limited to: 
 

1. The Contractor shall recruit prospective employees through the State Job bank 
website, managed by the Department of Labor and Workforce Development, available 
online at http://NJ.gov/http://NJ.gov/JobCentralNJ;  

2. The Contractor shall keep specific records of its efforts, including records of all 
individuals interviewed and hired, including the specific numbers of minorities and 
women; 

3. The Contractor shall actively solicit and shall provide the Division of Purchase and 
Property with proof of solicitations for employment, including but not limited to 
advertisements in general circulation media, professional service publications and 
electronic media; and  

4. The Contractor shall provide evidence of efforts described at 2 above to the Division of 
Purchase and Property no less frequently than once every 12 months.  

5. The Contractor shall comply with the requirements set forth at N.J.A.C. 17:27.  
 
This language is in addition to and does not replace good faith efforts requirements for construction 
contracts required by N.J.A.C. 17:27-3.6, 3.7 and 3.8, also known as Exhibit B. 
 

http://careerconnections.nj.gov/careerconnections/for_businesses.shtml


State-specific T&Cs 

PA Attachment A - State of New Mexico NASPO Terms 

1. Taxes: The Contractor shall be reimbursed by the Participating State for applicable New Mexico gross receipts taxes,

excluding interest or penalties assessed on the Contractor by any authority.  PLEASE NOTE NO PROPERTY TAX

WILL BE PAID TO THE CONTRACTOR BY THE PARTICIPATING STATE. The payment of taxes for any

money received under this Agreement shall be the Contractor's sole responsibility and should be reported under the

Contractor's Federal and State tax identification number(s).

Contractor and any and all subcontractors shall pay all Federal, state and local taxes applicable to its operation and

any persons employed by the Contractor. Contractor shall require all subcontractors to hold the Participating State

harmless from any responsibility for taxes, damages and interest, if applicable, contributions required under Federal

and/or state and local laws and regulations and any other costs, including transaction privilege taxes, unemployment

compensation insurance, Social Security and Worker’s Compensation.

2. Retainage:

Reserved

3. Performance Bond:

Reserved

4. Term: THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED IN WRITING BY THE

NEW MEXICO STATE PURCHASING AGENT, IF REQUIRED.  This Agreement shall begin on a date approved

by the New Mexico State Purchasing Agent, if the New Mexico State Purchasing Agent has signed this Agreement,

and end on June 5, 2021. The Participating State reserves the right to renew the contract on an annual basis by mutual

Agreement not to exceed a total of 10 years in accordance with NMSA 1978 §13-1-150.

5. Termination:

a) Grounds. The Participating State may terminate this Agreement for convenience or cause. The Contractor may

only terminate this Agreement based upon the Participating State’s uncured, material breach of this Agreement.

b) Notice; Participating State Opportunity to Cure.

(1) Except as otherwise provided in sub-paragraph A of this Clause and the Appropriations Clause of this

Agreement, the Participating State shall give Contractor written notice of termination at least thirty (30) days

prior to the intended date of termination.

(2) Contractor shall give Participating State written notice of termination at least thirty (30) days prior to the

intended date of termination, which notice shall (i) identify all the Participating State’s material breaches of

this Agreement upon which the termination is based and (ii) state what the Participating State must do to cure

such material breaches.  Contractor’s notice of termination shall only be effective (i) if the Participating State

does not cure all material breaches within the thirty (30) day notice period or (ii) in the case of material

breaches that cannot be cured within thirty (30) days, the Participating State does not, within the thirty (30)

day notice period, notify the Contractor of its intent to cure and begin with due diligence to cure the material

breach.

(3) Notwithstanding the foregoing, this Agreement may be terminated immediately upon written notice to the

Contractor (i) if the Contractor becomes unable to provide the Goods or perform the Services contracted for,

as determined by the Participating State; (ii) if, during the term of this Agreement, the Contractor is
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suspended or debarred by the New Mexico State Purchasing Agent; or (iii) the Agreement is terminated 

pursuant to the Appropriations Clause of this Agreement. 

 

c) Liability.  Except as otherwise expressly allowed or provided under this Agreement, the Participating State’s sole 

liability upon termination shall be to pay for acceptable work performed prior to the Contractor’s receipt or 

issuance of a notice of termination; provided, however, that a notice of termination shall not nullify or otherwise 

affect either Party’s liability for pre-termination defaults under or breaches of this Agreement. The Contractor 

shall submit an invoice for such work within thirty (30) days of receiving or sending the notice of termination. 

THIS PROVISION IS NOT EXCLUSIVE AND DOES NOT WAIVE THE PARTICIPATING STATE’S 

OTHER LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF 

THIS AGREEMENT. 

 

6. Appropriations: The terms of this Agreement are contingent upon sufficient appropriations and authorization being 

made by the Legislature of New Mexico for the performance of this Agreement. If sufficient appropriations and 

authorization are not made by the Legislature, this Agreement shall terminate immediately upon written notice being 

given by the Participating State to the Contractor. The Participating State's decision as to whether sufficient 

appropriations are available shall be accepted by the Contractor and shall be final. If the Participating State proposes 

an amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate the 

Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the proposed amendment. 

 

7. Status of Contractor: The Contractor and its agents and employees are independent contractors providing Goods 

and/or performing professional or general services for the Participating State and are not employees of the State of 

New Mexico. The Contractor and its agents and employees shall not accrue leave, retirement, insurance, bonding, use 

of state vehicles, or any other benefits afforded to employees of the State of New Mexico as a result of this 

Agreement. The Contractor acknowledges that all sums received hereunder are reportable by the Contractor for tax 

purposes, including without limitation, self-employment and business income tax. The Contractor agrees not to 

purport to bind the State of New Mexico unless the Contractor has express written authority to do so, and then only 

within the strict limits of that authority. 

 

8. Conflict of Interest; Governmental Conduct Act: 

 

a) The Contractor represents and warrants that it presently has no interest and, during the term of this Agreement, 

shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the 

performance or services required under the Agreement. 

 

b) The Contractor further represents and warrants that it has complied with, and, during the term of this Agreement, 

will continue to comply with, and that this Agreement complies with all applicable provisions of the 

Governmental Conduct Act, Chapter 10, Article 16 NMSA 1978. Without in any way limiting the generality of 

the foregoing, the Contractor specifically represents and warrants that: 

(1) in accordance with NMSA 1978, § 10-16-4.3, the Contractor does not employ, has not employed, and will not 

employ during the term of this Agreement any Participating State employee while such employee was or is 

employed by the Participating State and participating directly or indirectly in the Participating State’s 

contracting process; 

(2) this Agreement complies with NMSA 1978, § 10-16-7(A) because (i) the Contractor is not a public officer or 

employee of the Participating State; (ii) the Contractor is not a member of the family of a public officer or 

employee of the Participating State; (iii) the Contractor is not a business in which a public officer or employee 

or the family of a public officer or employee has a substantial interest; or (iv) if the Contractor is a public 

officer or employee of the Participating State, a member of the family of a public officer or employee of the 

Participating State, or a business in which a public officer or employee of the Participating State or the family 

of a public officer or employee of the Participating State has a substantial interest, public notice was given as 

required by NMSA 1978, § 10-16-7(A) and this Agreement was awarded pursuant to a competitive process; 

(3) in accordance with NMSA 1978, § 10-16-8(A), (i) the Contractor is not, and has not been represented by, a 

person who has been a public officer or employee of the Participating State within the preceding year and 

whose official act directly resulted in this Agreement and (ii) the Contractor is not, and has not been assisted 

in any way regarding this transaction by, a former public officer or employee of the Participating State whose 
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official act, while in the Participating State’s employment, directly resulted in the Participating State's making 

this Agreement; 

(4) this Agreement complies with NMSA 1978, § 10-16-9(A)because (i) the Contractor is not a legislator; (ii) the 

Contractor is not a member of a legislator's family; (iii) the Contractor is not a business in which a legislator 

or a legislator's family has a substantial interest; or (iv) if the Contractor is a legislator, a member of a 

legislator’s family, or a business in which a legislator or a legislator's family has a substantial interest, 

disclosure has been made as required by NMSA 1978, § 10-16-7(A), this Agreement is not a sole source or 

small purchase contract, and this Agreement was awarded in accordance with the provisions of the 

Procurement Code; 

(5) in accordance with NMSA 1978, § 10-16-13, the Contractor has not directly participated in the preparation of 

specifications, qualifications or evaluation criteria for this Agreement or any procurement related to this 

Agreement; and 

(6) in accordance with NMSA 1978, § 10-16-3 and § 10-16-13.3, the Contractor has not contributed, and during 

the term of this Agreement shall not contribute, anything of value to a public officer or employee of the 

Participating State. 

 

c) Contractor’s representations and warranties in paragraphs A and B of this Clause are material representations of 

fact upon which the Participating State relied when this Agreement was entered into by the Parties. Contractor 

shall provide immediate written notice to the Participating State if, at any time during the term of this Agreement, 

Contractor learns that Contractor’s representations and warranties in paragraphs A and B of this Clause were 

erroneous on the effective date of this Agreement or have become erroneous by reason of new or changed 

circumstances. If it is later determined that Contractor’s representations and warranties in paragraphs A and B of 

this Clause were erroneous on the effective date of this Agreement or have become erroneous by reason of new or 

changed circumstances, in addition to other remedies available to the Participating State and notwithstanding 

anything in the Agreement to the contrary, the Participating State may immediately terminate the Agreement. 

 

d) All terms defined in the Governmental Conduct Act have the same meaning in this Agreement. 

 

9. Amendment: 

 

a) This Agreement shall not be altered, changed or amended except by instrument in writing executed by the Parties 

hereto and all other required signatories. 

b) If the Participating State proposes an amendment to the Agreement to unilaterally reduce funding due to budget or 

other considerations, the Contractor shall, within thirty (30) days of receipt of the proposed Amendment, have the 

option to terminate the Agreement, pursuant to the termination provisions as set forth in the Terminations Clause 

of this Agreement, or to agree to the reduced funding. 

 

10. Merger: This Agreement incorporates all the Agreements, covenants and understandings between the Parties hereto 

concerning the subject matter hereof, and all such covenants, Agreements and understandings have been merged into 

this written Agreement. No prior Agreement or understanding, oral or otherwise, of the Parties or their agents shall 

be valid or enforceable unless embodied in this Agreement. 

 

11. Penalties for violation of law: The Procurement Code, NMSA 1978 §§ 13-1-28 through 13-1-199, imposes civil 

and criminal penalties for violation of the statute. In addition, the New Mexico criminal statutes impose felony 

penalties for illegal acts, including bribes, gratuities and kickbacks. 

 

12. Equal Opportunity Compliance: The Contractor agrees to abide by all federal and state laws and rules and 

regulations, and executive orders of the Governor of the State of New Mexico, pertaining to equal employment 

opportunity. In accordance with all such laws of the State of New Mexico, the Contractor assures that no person in 

the United States shall, on the grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental 

handicap, or serious medical condition, spousal affiliation, sexual orientation or gender identity, be excluded from 

employment with or participation in, be denied the benefits of, or be otherwise subjected to discrimination under any 

program or activity performed under this Agreement. If Contractor is found not to be in compliance with these 

requirements during the life of this Agreement, Contractor agrees to take appropriate steps to correct these 

deficiencies. 
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13. Workers Compensation: The Contractor agrees to comply with the Participating State’s laws and rules applicable 

to workers compensation benefits for its employees. If the Contractor fails to comply with the Workers 

Compensation Act and applicable rules when required to do so, this Agreement may be terminated by the 

Participating State. 

 

14. Applicable Law: The laws of the State of New Mexico shall govern this Agreement, without giving effect to its 

choice of law provisions. Venue shall be proper only in a New Mexico court of competent jurisdiction in accordance 

with NMSA 1978, § 38-3-1 (G). By execution of this Agreement, Contractor acknowledges and agrees to the 

jurisdiction of the courts of the State of New Mexico over any and all lawsuits arising under or out of any term of 

this Agreement. 

 

15. Records and Financial Audit: The Contractor shall maintain detailed time and expenditure records that indicate the 

date, time, nature and cost of services rendered during the Agreement’s term and effect and retain them for a period 

of three (3) years from the date of final payment under this Agreement. The records shall be subject to inspection by 

the Participating State, including the New Mexico Department of Finance and Administration and the New Mexico 

State Auditor. The Participating State shall have the right to audit billings both before and after payment. Payment 

under this Agreement shall not foreclose the right of the Participating State to recover excessive or illegal payments. 

16. Invalid Term or Condition: If any term or condition of this Agreement shall be held invalid or unenforceable, the 

remainder of this Agreement shall not be affected and shall be valid and enforceable. 

 

17. Enforcement of Agreement: A Party's failure to require strict performance of any provision of this Agreement shall 

not waive or diminish that Party's right thereafter to demand strict compliance with that or any other provision.  No 

waiver by a Party of any of its rights under this Agreement shall be effective unless express and in writing, and no 

effective waiver by a Party of any of its rights shall be effective to waive any other rights. 

 

18. Non-Collusion: In signing this Agreement, the Contractor certifies the Contractor has not, either directly or 

indirectly, entered into action in restraint of free competitive bidding in connection with this offer submitted to the 

Participating State. 

 

19. Notices: Any notice required to be given to either Party by this Agreement shall be in writing and shall be delivered 

in person, by courier service or by U.S. mail, either first class or certified, return receipt requested, postage prepaid, 

as follows: 

 

To the Participating State:  

Name: Mark Hayden, State Purchasing Director, State Purchasing Division 

Address: 1100 St. Francis Dr., Room 2016, Santa Fe, NM 87505 

Telephone: (505) 827-0472 

Email: mark.hayden@state.nm.us 

 

To the Contractor: 

Name:  

Address:  

Telephone:  

Contact:  

Email:  

 

20. Succession: This Agreement shall extend to and be binding upon the successors and assigns of the Parties. 

 

21. Headings: Any and all headings herein are inserted only for convenience and ease of reference and are not to be 

considered in the construction or interpretation of any provision of this Agreement.  Numbered or lettered provisions, 

sections and subsections contained herein, refer only to provisions, sections and subsections of this Agreement unless 

otherwise expressly stated. 
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22. Default/Breach: In case of Default and/or Breach by the Contractor, for any reason whatsoever, the Purchasing 

Entity and the State of New Mexico may procure the Goods or Services from another source and hold the Contractor 

responsible for any resulting excess costs and/or damages, including but not limited to, direct damages, indirect 

damages, consequential damages, special damages and the Purchasing Entity and the State of New Mexico may also 

seek all other remedies under the terms of this Agreement and under law or equity. 

 

23. Equitable Remedies: Contractor acknowledges that its failure to comply with any provision of this Agreement will 

cause the Participating State irrevocable harm and that a remedy at law for such a failure would be an inadequate 

remedy for the Participating State, and the Contractor consents to the Participating State’s obtaining from a court of 

competent jurisdiction, specific performance, or injunction, or any other equitable relief in order to enforce such 

compliance.  Participating State’s rights to obtain equitable relief pursuant to this Agreement shall be in addition to, 

and not in lieu of, any other remedy that the Participating State may have under applicable law, including, but not 

limited to, monetary damages. 

 

24. New Mexico Employees Health Coverage: 

 

a) If Contractor has, or grows to, six (6) or more employees who work, or who are expected to work, an average of 

at least 20 hours per week over a six (6) month period during the term of this Agreement, Contractor certifies, by 

signing this agreement, to have in place, and agree to maintain for the term of the Agreement, health insurance 

for those employees and offer that health insurance to those employees if the expected annual value in the 

aggregate of any and all contracts between Contractor and the Participating State exceed $250,000. 

b) Contractor agrees to maintain a record of the number of employees who have (a) accepted health insurance; (b) 

declined health insurance due to other health insurance coverage already in place; or (c) declined health 

insurance for other reasons. These records are subject to review and audit by a representative of the Participating 

State. 

c) Contractor agrees to advise all employees of the availability of Participating State’s publicly financed health care 

coverage programs by providing each employee with, as a minimum, the following web site link to additional 

information: https://bewellnm.com/. 

 

25. Indemnification: The Contractor shall defend, indemnify and hold harmless the Purchasing Entity and the State of 

New Mexico from all actions, proceeding, claims, demands, costs, damages, attorneys’ fees and all other liabilities 

and expenses of any kind from any source which may arise out of the performance of this Agreement, caused by the 

negligent act or failure to act of the Contractor, its officers, employees, servants, subcontractors or agents, resulting 

in injury or damage to persons or property during the time when the Contractor or any officer, agent, employee, 

servant or subcontractor thereof has or is performing services pursuant to this Agreement. In the event that any 

action, suit or proceeding related to the services performed by the Contractor or any officer, agent, employee, servant 

or subcontractor under this Agreement is brought against the Contractor, the Contractor shall, as soon as practicable 

but no later than two (2) days after it receives notice thereof, notify the legal counsel of the Participating State and 

the Risk Management Division of the New Mexico General Services Department by certified mail. 

 

26. Default and Force Majeure: The Purchasing Entity reserves the right to cancel all or any part of any Orders placed 

under this Agreement without cost to the Purchasing Entity, if the Contractor fails to meet the provisions of this 

Agreement and, except as otherwise provided herein, to hold the Contractor liable for any excess cost occasioned by 

the Participating State and/or the Purchasing Entity due to the Contractor's default. The Contractor shall not be liable 

for any excess costs if failure to perform the Order arises out of causes beyond the control and without the fault or 

negligence of the Contractor; such causes include, but are not restricted to, acts of God or the public enemy, acts of 

the State or Federal Government, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, 

unusually severe weather and defaults of subcontractors due to any of the above, unless the Participating State shall 

determine that the supplies or services to be furnished by the subcontractor were obtainable from other sources in 

sufficient time to permit the Contractor to meet the required delivery scheduled. The rights and remedies of the 

Participating State provided in this Clause shall not be exclusive and are in addition to any other rights now being 

provided by law or under this Agreement. 

 

27. Assignment: The Contractor shall not assign or transfer any interest in this Agreement or assign any claims for 

money due or to become due under this Agreement without the prior written approval of the Participating State. 

 
New Mexico - Page 5 of 8

https://bewellnm.com/


28. Subcontracting: The Contractor shall not subcontract any portion of the services to be performed under this 

Agreement without the prior written approval of the Participating State. No such subcontract shall relieve the 

primary Contractor from its obligations and liabilities under this Agreement, nor shall any subcontract obligate direct 

payment from the Participating State. 

 

29. Inspection of Plant: The Participating State may inspect, at any reasonable time during Contractor’s regular 

business hours and upon prior written notice, the Contractor’s plant or place of business, or any subcontractor’s plant 

or place of business, which is related to the performance of this Agreement. 

 

30. Commercial Warranty: The Contractor agrees that the Goods and/or Services furnished under this Agreement shall 

be covered by the most favorable commercial warranties the Contractor gives to any customer for such Goods and/or 

Services, and that the rights and remedies provided herein shall extend to the Participating State and are in addition 

to and do not limit any rights afforded to the Participating State by any other Clause of this Agreement or order. 

Contractor agrees not to disclaim warranties of fitness for a particular purpose or merchantability. 

 

31. Condition of Proposed Items: Where Goods are a part of this Agreement, all proposed items are to be NEW and of 

most current production, unless otherwise specified in the Participating Addendum.  

 

32. Release: Final payment of the amounts due under this Agreement shall operate as a release of the Participating State, 

its officers and employees and Procuring Entity from all liabilities, claims and obligations whatsoever arising from or 

under this Agreement. 

 

33. Confidentiality: Any Confidential Information provided to the Contractor by the Participating State or, developed 

by the Contractor based on information provided by the Participating State in the performance of this Agreement 

shall be kept confidential and shall not be made available to any individual or organization by the Contractor without 

the prior written approval of the Participating State. Upon termination of this Agreement, Contractor shall deliver all 

Confidential Information in its possession to the Participating State within thirty (30) Business Days of such 

termination.  Contractor acknowledges that failure to deliver such Confidential Information to the Participating State 

will result in direct, special and incidental damages. 

 

34. Contractor Personnel: 

 

a) Key Personnel.  Contractor’s key personnel shall not be diverted from this Agreement without the prior written 

approval of the Participating State.  Key personnel are those individuals considered by the Participating State to 

be mandatory to the work to be performed under this Agreement.  Key personnel shall be: 

 

 

[Insert Contractor Staff Name(s)] 

 

 

b) Personnel Changes. Replacement of any personnel shall be made with personnel of equal ability, experience, and 

qualification and shall be approved by the Participating State. For all personnel, the Participating State reserves 

the right to require submission of their resumes prior to approval.  If the number of Contractor’s personnel 

assigned to the Agreement is reduced for any reason, Contractor shall, within ten (10) Business Days of the 

reduction, replace with the same or greater number of personnel with equal ability, experience, and 

qualifications, subject to the Participating State’s approval. The Participating State, in its sole discretion, may 

approve additional time beyond the ten (10) Business Days for replacement of personnel. The Contractor shall 

include status reports of its efforts and progress in finding replacements and the effect of the absence of the 

personnel on the progress of the Agreement. The Contractor shall also make interim arrangements to assure that 

the Agreement progress is not affected by the loss of personnel. The Participating State reserves the right to 

require a change in Contractor’s personnel if the assigned personnel are not, in the sole opinion of the 

Participating State, meeting the Participating State’s expectations. 

 

35. Incorporation by Reference and Precedence: In the event of a dispute under this Agreement, applicable 

documents will be referred to for the purpose of clarification or for additional detail in the following order of 
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precedence: (1) this Participating Addendum; (2) the Master Lease Agreement, if applicable; and (3) the NASPO 

ValuePoint Master Agreement. 

 

36. Inspection: If this Agreement is for the purchase of Goods, final inspection and acceptance shall be made at 

Destination. Goods rejected at Destination for non-conformance to specifications shall be removed at Contractor’s 

risk and expense promptly after notice of rejection and shall not be allowable as billable items for payment. 

 

37. Inspection of Services: If this Agreement is for the purchase of services, the following terms shall apply. 

 

a) Services, as used in this Clause, include services performed, workmanship, and material furnished or utilized in 

the performance of services. 

b) The Contractor shall provide and maintain an inspection system acceptable to the Participating State covering the 

services under this Agreement.  Complete records of all inspection work performed by the Contractor shall be 

maintained and made available to the Participating State during the term of performance of this Agreement and 

for as long thereafter as the Agreement requires. 

c) The Participating State has the right to inspect and test all services contemplated under this Agreement to the 

extent practicable at all times and places during the term of the Agreement. The Participating State shall perform 

inspections and tests in a manner that will not unduly delay or interfere with Contractor’s performance. 

d) If the Participating State performs inspections or tests on the premises of the Contractor or a subcontractor, the 

Contractor shall furnish, and shall require subcontractors to furnish, at no increase in Agreement price, all 

reasonable facilities and assistance for the safe and convenient performance of such inspections or tests. 

e) If any part of the services do not conform with the requirements of this Agreement, the Participating State may 

require the Contractor to re-perform the services in conformity with the requirements of this Agreement at no 

increase in Agreement amount. When the defects in services cannot be corrected by re-performance, the 

Participating State may: 

(1) require the Contractor to take necessary action(s) to ensure that future performance conforms to the 

requirements of this Agreement; and  

(2) reduce the Agreement price to reflect the reduced value of the services performed. 

f) If the Contractor fails to promptly re-perform the services or to take the necessary action(s) to ensure future 

performance in conformity with the requirements of this Agreement, the Participating State may: 

(1) by Agreement or otherwise, perform the services and charge to the Contractor any cost incurred by the 

Participating State that is directly related to the performance of such service; or  

(2) terminate the Agreement for default. 

THE PROVISIONS OF THIS CLAUSE ARE NOT EXCLUSIVE AND DO NOT WAIVE THE STATE’S OTHER 

LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS 

AGREEMENT. 

 

38. Insurance: If the Services contemplated under this Agreement will be performed on or in Participating State 

facilities or property, Contractor shall maintain in force during the entire term of this Agreement, the following 

insurance coverage(s), naming the State of New Mexico, General Services Department or other party to this 

Agreement as additional insured. 

a) Workers Compensation (including accident and disease coverage) at the statutory limit. 

Employers liability: $100,000. 

b) Comprehensive general liability (including endorsements providing broad form property damage, personal injury 

coverage and contractual assumption of liability for all liability the Contractor has assumed under this 

Agreement). Limits shall not be less than the following:    

(1) Bodily injury: $1,000,000 per person /$1,000,000 per occurrence. 

(2) Property damage or combined single limit coverage: $1,000,000. 

(3) Automobile liability (including non-owned automobile coverage): $1,000,000.  

(4) Umbrella: $1,000,000. 

c) Contractor shall maintain the above insurance for the term of this Agreement and name the State of New Mexico, 

General Services Department or other party to this Agreement as an additional insured and provide for 30 days 

cancellation notice on any Certificate of Insurance form furnished by Contractor.  Such certificate shall also 

specifically state the coverage provided under the policy is primary over any other valid and collectible insurance 
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and provide a waiver of subrogation.   

 

39. Arbitration: Any controversy or claim arising between the Parties shall be settled by arbitration pursuant to NMSA 

1978 § 44-7A-1 et seq. 

 

40. New Mexico Administrative Reporting and Fees: All contracts and Purchase Orders arising out of this agreement 

shall be deemed to include an Administrative Fee assessment at the rate of one percent (1.00 %) for the gross total 

sales and other revenues (including commissions and fees charged).  This assessment shall apply to all New Mexico 

state agencies and local public bodies. “Gross total sales” means any invoiced amount less any applicable state and 

local taxes.  

 

For reporting purposes: list payments received for the issued invoice during the applicable quarter by state agency, 

local public body and invoice number. The Quarters are as follows. 

 

 Quarter: Period End: Report Due: 

 First September 30 October 31 

 Second December 31 January 31 

 Third March 31 April 30 

 Fourth  June 30 July 31  

 

Even if Contractor experiences zero sales during the quarter, a report is still required.  This will also apply if the 

contract starts partial within a Quarter. Reports and Administrative Fee shall be due no later than thirty (30) days 

following the end of the quarter.  Only submit one payment and one report for each quarter, do not combine 

payments or reports. 

 

Payment shall be made by check payable to the “State Purchasing Division”. This contract number ##-#####-##-

#####XX must be included on all payments and Quarterly Sales Reports. 

 

Remit Checks to:             State Purchasing Division 

1100 St. Francis Drive, Room 2016 

PO Box 6850 

Santa Fe, NM 87505 

Attn: Compliance Officer 

 

Sample Reports can be found at: 

http://www.generalservices.state.nm.us/statepurchasing/resourcesandinformation.aspx#Vendors 

 

Email completed reports to: GSD.QuarterlyUsageR@state.nm.us 

 

For questions regarding the Administrative Fees and Quarterly Sales Reports contact the Compliance Officer at (505) 

827-0472. 

 

41. Lease Agreements:  
Reserved 

 

42. Subcontractors: All Contactors, Authorized Dealers, and resellers authorized in the State of New Mexico, as shown 

on the dedicated Contractor (cooperative contract) website, are approved to provide sales and service support to 

participants in the NASPO ValuePoint Master Agreement. The Contractor’s dealer participation will be in 

accordance with the terms and conditions set forth in this Participating Addendum and the aforementioned Master 

Agreement. 
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STATE OF OHIO 
STANDARD TERMS AND CONDITIONS 

Rev. 051520 Page 1 of 14 

 

 

I. GLOSSARY – The following definitions are applicable to all components of the Contract: 
 

A. Acceptance: Approval and retention by the Ordering Agency of any products, supplies, services or 
other Deliverables, delivered to fulfill Contract requirements. 

 
B. Contracting Agency: The agency with which the Contractor enters into the Contract and that has 

the authority to enforce the Terms and Conditions of this Contract. The Contracting Agency may 
also be the Ordering Agency. 

 
C. Default: The omission or failure to perform any obligation under this Contract. 

 
D. Deliverable: Any Contractor-provided products, supplies, services, work or product described in the 

specifications of the Contract. 
 

E. Ordering Agency: The entity that purchases and accepts the products, supplies, services or other 
Deliverables under this Contract and that is responsible for payment. The Ordering Agency may also 
be the Contracting Agency. 

 
F. State: The State of Ohio. 

 
G. Time and Materials Contract: A Contract in which Contractor is paid (1) an hourly rate for labor 

actually performed and (2) if applicable and with prior approval by the Ordering Agency, for the cost 
of the materials or supplies actually used by the Contractor. Such rates and costs shall be 
established through Contractor’s submission of a price sheet, written quote, estimate, or invoice, as 
approved by the State. Hourly rates may include wages, overhead, general and administrative 
expenses, and reasonable profit. Materials or supplies may include the Contractor’s direct and 
indirect costs attributable to the work performed. 

 
II. REGULATORY CONTRACT REQUIREMENTS 

 
A. ANTITRUST. The State and the Contractor recognize that, in actual economic practice, overcharges 

resulting from antitrust violations are usually borne by the State. The Contractor therefore assigns 
to the State all state and federal antitrust claims and causes of action that the Contractor has or 
acquires relating to the goods and services acquired under this Contract. 

 
B. APPROPRIATION OF FUNDS. The State’s funds are contingent upon the availability of lawful 

appropriations. If the General Assembly or any third-party who is providing funding fails at any time 
to continue funding for the payments or any other obligations due by the State under this Contract, 
the State will be released from its obligations on the date funding expires. If appropriations are 
approved, the State may continue this Contract past the current biennium by issuing written notice 
of continuation to the Contractor. Any obligations of the State are subject to Section 126.07 of the 
Ohio Revised Code. 

 
C. CAMPAIGN CONTRIBUTIONS. Unless this Contract was solicited by competitive bid pursuant to 

Section 125.07 of the Ohio Revised Code, Contractor hereby certifies that all applicable parties are 
in full compliance with Section 3517.13 of the Ohio Revised Code. 

 
D. COMPLIANCE WITH LAW. The Contractor must comply throughout the duration of the Contract 

with all applicable federal, state, local laws and Executive Orders while performing under this 
Contract. 

 
E. CONFLICT OF INTEREST/ETHICS. Contractor represents, warrants and certifies that it and its 

employees engaged in the administration or performance of this Contract are knowledgeable of and 
understand the Ohio Ethics and Conflict of Interest laws including but not limited to Chapter 102 and 
Sections 2921.42 and 2921.43 of the Ohio Revised Code. Contractor further represents, warrants, 
and certifies that neither Contractor nor any of its employees will do any act that is inconsistent with 
such laws or otherwise presents a conflict of interest. 

 
F.  CONTRACTOR’S WARRANTY AGAINST AN UNRESOLVED FINDING FOR RECOVERY. The 

Contractor warrants that the Contractor is not subject to an unresolved finding for recovery pursuant 
to Section 9.24 of the Ohio Revised Code. If the warranty is false on the date the parties signed this 
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Contract, the Contract is void ab initio and the Contractor shall immediately repay any funds paid 
under this Contract. 

 
G. DEBARMENT. Contractor represents and warrants that neither it, nor any of its subcontractors, are 

debarred from consideration for contract awards by any governmental agency. If this representation 
and warranty is found to be false, this Contract is void ab initio and the Contractor shall immediately 
repay any funds paid under this Contract. 

 
H. DRUG FREE WORKPLACE. The Contractor agrees to comply with all applicable state and federal 

laws regarding drug-free workplace and shall make a good faith effort to ensure that all Contractor 
employees, while working on State property, will not purchase, transfer, use or possess illegal drugs 
or alcohol or abuse prescription drugs in any way. 

 
I. EQUAL EMPLOYMENT OPPORTUNITY. The Contractor will comply with all state and federal laws 

regarding equal employment opportunity and fair labor and employment practices, including Section 
125.111 of the Ohio Revised Code and all related Executive Orders. 

 
Before a contract can be awarded or renewed, an Affirmative Action Plan must be submitted to and 
approved by the Ohio Department of Administrative Services, Equal Opportunity Division. 

 
J. PROHIBITION OF THE EXPENDITURE OF PUBLIC FUNDS FOR OFFSHORE SERVICES. No 

State Cabinet, Agency, Board or Commission will enter into any contract to purchase services 
provided outside the United States or that allows State data to be sent, taken, accessed, tested, 
maintained, backed-up, stored, or made available remotely outside (located) of the United States, 
unless a duly signed waiver from the State has been attained. Notwithstanding any other terms of 
this Contract, the State reserves the right to recover any funds paid for services the Contractor 
performs outside of the United States for which it did not receive a waiver. The State does not waive 
any other rights and remedies provided the State in the Contract. 

 
The Contractor must complete the Contractor/Subcontractor Affirmation and Disclosure Form 
affirming the Contractor understands and will meet the requirements of the above prohibition. During 
the performance of this Contract, if the Contractor changes the location(s) disclosed on the 
Affirmation and Disclosure Form, Contractor must complete and submit a revised Affirmation and 
Disclosure Form reflecting such changes. 

 
K. GOVERNING LAW. This Contract shall be governed by the laws of the State of Ohio, and the venue 

for any disputes will be exclusively with the appropriate court in Franklin County, Ohio. 
 

L. INDEPENDENT CONTRACTOR ACKNOWLEDGEMENT. It is fully understood and agreed that 
Contractor is an independent contractor and is not an agent, servant, or employee of the State. 
Contractor declares that it is engaged as an independent business and has complied with all 
applicable federal, state, and local laws regarding business permits and licenses of any kind, 
including but not limited to any insurance coverage, workers’ compensation, or unemployment 
compensation that is required in the normal course of business and will assume all responsibility for 
any federal, state, municipal or other tax liabilities. Additionally, Contractor understands that as an 
independent contractor, it is not a public employee and is not entitled to contributions from the State 
to any public employee retirement system. 

 
Contractor acknowledges and agrees any individual providing personal services under this Contract 
is not a public employee for purposes of Chapter 145 of the Ohio Revised Code. Unless Contractor 
is a “business entity” as that term is defined in Section 145.037 of the Ohio Revised Code (“an entity 
with five or more employees that is a corporation, association, firm, limited liability company, 
partnership, sole proprietorship, or other entity engaged in business”), Contractor shall have any 
individual performing services under the Contract complete and submit to the Ordering Agency the 
Independent Contractor/Worker Acknowledgement form, available at https://www.opers.org/forms- 
archive/2018-10-PED-ACKN-Independent-Contractor-Worker-Acknowledgment-Form-fillable.pdf. 

 
Contractor’s failure to complete and submit the Independent Contractor/Worker Acknowledgement 
form at the time Contractor executes this Contract shall serve as Contractor’s certification that 
Contractor is a “business entity” as that term is defined in Section 145.037 of the Ohio Revised Code. 

https://procure.ohio.gov/pdf/Affirmation_Disclosure_Form_2019v1.pdf
http://www.opers.org/forms-
http://www.opers.org/forms-
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M. REGISTRATION WITH THE SECRETARY OF STATE. Contractor certifies that it is one of the 
following: 

 
1. A company that is properly registered with the Ohio Secretary of State; or 
2. A foreign corporation, not incorporated under the laws of the State of Ohio, but is registered with 

the Ohio Secretary of State pursuant to Sections 1703.01 to 1703.31 of the Ohio Revised Code, 
as applicable; or 

3. Exempt from registration requirements of the Ohio Secretary of State. 
 

N. TAXES. Pursuant to Section 5739.02 of the Ohio Revised Code, the State is exempt from sales tax. 
 

O. TRADE. Pursuant to Section 9.76(B) of the Ohio Revised Code, Contractor warrants that Contractor 
is not boycotting any jurisdiction with whom the State of Ohio can enjoy open trade, including Israel, 
and will not do so during the Contract period. 

 
The State of Ohio does not acquire supplies or services that cannot be imported lawfully into the 
United States. The Contractor certifies that it, its subcontractors, and any agent of the Contractor or 
its subcontractors, acquire any supplies or services in accordance with all trade control laws, 
regulations or orders of the United States, including the prohibited source regulations set forth in 
subpart 25.7, Prohibited Sources, of the Federal Acquisition Regulation and any sanctions 
administered or enforced by the U.S. Department of Treasury’s Office of Foreign Assets Control. A 
list of those sanctions by country can be found at https://www.treasury.gov/resource- 
center/sanctions/Programs/Pages/Programs.aspx. These sanctions generally preclude acquiring 
any supplies or services that originate from sources within, or that were located in or transported 
from or through Cuba, Iran, Libya, North Korea, Syria, or the Crimea region of Ukraine. 

 
P. USE OF MBE AND EDGE VENDORS. Section 125.081 of the Ohio Revised Code requires State 

agencies to set-aside purchases for Minority Business Enterprises (MBE) and Executive Order 2008- 
13S encourages use of Encouraging Diversity, Growth and Equity (EDGE) businesses. Therefore, 
the State encourages the Contractor to purchase goods and services from Ohio certified MBE and 
EDGE vendors. 

 
III. CONTRACT CONSTRUCTION 

 
A. TERM OF CONTRACT. The effective date of the Contract is the effective date stated in the Contract 

or the date the Contract is fully executed, whichever is later. The Contract will remain in effect until 
the earliest of: (1) the ending date stated in the Contract; (2) the Contract is fully performed by both 
parties; (3) the Contract is canceled or terminated; or (4) the Contract expires at the end of a biennium 
unless continued by the State. 

 
This Contract may be renewed upon satisfactory performance of activities hereunder, appropriation 
of funds by the Ohio General Assembly, and at the sole discretion of the State. The State will issue 
a notice to the Contractor if the State decides to renew this Contract. The Contractor shall not 
obligate resources in anticipation of a renewal until notice is provided. 

 
B. CONTRACT AMENDMENTS / WAIVER. 

 

1. AMENDMENTS. No change to any provision of this Contract will be effective unless it is in 
writing and signed by parties to the Contract. However, the State may document non-material 
changes in writing and provide notice to the Contractor. No “click-through,” “shrink-wrap,” 
“browse-wrap,” or other terms that have not been specifically negotiated by the Contractor and 
the State, whether before, on, or after the date of this Contract, will be effective to add or modify 
the terms of this Contract, regardless of any party’s “acceptance” of those terms by electronic 
means. No State employee has the authority to modify, amend, or supplement this Contract 
through electronic means. 

 
2. WAIVER. The failure of either party at any time to demand strict performance by the other party 

of any of the terms of this Contract will not be a waiver of those terms or to any other terms of 
this Contract. Waivers must be in writing to be effective, and either party may at any later time 
demand strict performance. 

http://www.treasury.gov/resource-
http://www.treasury.gov/resource-
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C. ASSIGNMENT / DELEGATION. The Contractor must not assign any of its rights nor delegate any 

of its duties under this Contract without written consent of the State. Any assignment or delegation 
not consented to may be deemed void by the State. 

 
D. BINDING EFFECT. Subject to the limitations on assignment provided elsewhere in this Contract, 

this Contract will be binding upon and inure to the benefit of the respective successors and assigns 
of the State and the Contractor. 

 
E. LANGUAGE CONSTRUCTION. This Contract will be construed in accordance with the plain 

meaning of its language and neither for nor against the drafting party. 
 

F. DAYS. When this Contract refers to days, it means calendar days, unless it expressly provides 
otherwise. 

 
G. HEADINGS. The headings in this Contract are for convenience only and will not affect the 

interpretation of any of the Contract terms and conditions. 
 

H. INJUNCTIVE RELIEF. Nothing in this Contract is intended to limit the State’s right to injunctive relief 
if such is necessary to protect its interests or to keep it whole. 

 
I. NOTICES. For any notice under this Contract to be effective the notice must be made in writing and 

delivered to the appropriate contact provided in the Contract. 
 

J. ORDER OF PRIORITY. If there is any inconsistency or conflict between these Standard Terms and 
Conditions and any provision incorporated by reference or included by the Contractor, these 
Standard Terms and Conditions will prevail. 

 
K. PUBLICITY. The Contractor shall not do the following without prior, written consent from the State: 

 

1. Advertise that the Contractor is doing business with the State; 
2. Use this Contract as a marketing or sales tool; or 
3. Affix any advertisement or endorsement, including any logo, graphic, text, sound, video, and 

company name, to any State-owned property, application, or website, including any website 
hosted by Contractor or a third party. 

 
L. SEVERABILITY. If any provision of the Contract or the application of any provision is held by a court 

to be contrary to law, the remaining provisions of the Contract will remain in full force and effect. 
 

M. SUBCONTRACTING. The State recognizes that it may be necessary for the Contractor to use a 
subcontractor to perform a portion of the work under the Contract. In those circumstances, the 
Contractor shall submit a list identifying the Contractor’s subcontractors. The Contractor may not 
enter into subcontracts related to the Contract after award without written approval from the State. If 
any change occurs during the term of the Contract, that requires a change to identified 
subcontractors, the Contractor shall amend its list of subcontractors and request written approval 
from the State. The State reserves the right to reject any subcontractor submitted by the Contractor. 

 
All subcontracts will be at the sole expense of the Contractor and the Contractor will be solely 
responsible for payment of its subcontractors. The Contractor assumes responsibility for all sub- 
contracting and third-party manufacturer work performed or product delivered under the Contract. In 
addition, all subcontractors agree to be bound by all of the Terms and Conditions and specifications 
of the Contract. The Contractor will be the sole point of contact with regard to all contractual matters. 

 
N. SURVIVORSHIP. All sections herein relating to payment, confidentiality, license and ownership, 

indemnification, maintenance, publicity, warranties and limitations on damages shall survive the 
termination of this Contract. 

 
O. COUNTERPARTS. This Contract may be executed simultaneously in two or more counterparts, each 

of which will be deemed an original, but all of which together will constitute one and the same 
instrument. 
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IV. ORDER AND PAYMENT PROVISIONS 
 

A. CERTIFICATION OF FUNDS/PURCHASE ORDER REQUIREMENTS. None of the duties or 
obligations in this Contract are binding on the State, and the Contractor will not begin performance 
on this Contract, until all of the following conditions are met: 

 
1. All statutory provisions under the Ohio Revised Code have been met. 
2. All necessary funds are made available by the appropriate Ordering Agency. 
3. If applicable, an official State of Ohio Purchase Order (P.O.) has been issued from the 

appropriate Ordering Agency. 
4. If required, the Controlling Board of Ohio has approved the purchase in accordance with Section 

127.16 of the Ohio Revised Code. 
 

B. CONTRACT ORDERS. Ordering Agencies will order supplies or services under this Contract from 
the Contractor directly. The Contractor may receive orders made by Ordering Agencies by 
telephone, facsimile, electronically, in person, payment card (if applicable) or purchase order from 
authorized employees of the Ordering Agency. Neither the Ordering Agency nor the Contracting 
Agency will be responsible for orders placed by unauthorized employees. 

 
C. INVOICE REQUIREMENTS. The Contractor or dealer, authorized to submit invoices, must submit 

an original invoice to the office designated in the purchase order. The Contractor will only be 
compensated for the Deliverables accepted by the State. 

 
To be a proper invoice, the invoice must include the following: 

 
1. The purchase order number authorizing the delivery of supplies or services; 
2. State of Ohio Contract Number (if applicable); 
3. Agency Name; 
4. Agency Billing Address; 
5. Delivery location of supplies or services; 
6. Contractor Name; 
7. Contractor Address; 
8. Contractor’s Unique Invoice Number; 
9. Date that services were provided or that supplies were delivered; 
10. Itemization of supplies or services provided, including cost; 
11. For leases, the invoice must also include the payment number (e.g., 1 of 36); 
12. For time and material Contracts, the invoice must reflect labor hours actually worked and, if applicable, 

supplies used; and; 
13. Clear statement of total payment expected. 

 
D. PAYMENT DUE DATE AND PROCESS. Unless otherwise stated in this Contract and in accordance 

with Section 126.30 of the Ohio Revised Code payments under this Contract will be due on the 30th 
calendar day after the date of actual receipt of a proper invoice in the office designated to receive 
the invoice. The date payment is issued by the State will be considered the date payment is made. 
Payment of an invoice by the State will not prejudice the State’s right to object to or question that or 
any other invoice or matter in relation thereto. The State’s preferred method of payment is by 
electronic funds transfer. However, the Ordering Agency may also make payment by State of Ohio 
payment card or by warrant issued by the Auditor of State. At the time of Contract award, Contractor 
must be able to accept all forms of payment from the State and Ordering Agency. 

 
E. REIMBURSABLE EXPENSES. The State will not pay reimbursable expenses unless specifically 

identified in the Contract. The Contractor will assume all expenses that it incurs in the performance 
of this Contract that are not identified as reimbursable. 

 
F. TRAVEL. Any travel that the Contractor requires to perform its obligations under this Contract will 

be at the Contractor’s expense. The State will pay for any additional travel that it requests only with 
prior written approval. The State will pay for all additional travel expenses that it requests in 
accordance with Section 126.31 of the Ohio Revised Code and Rule 126-1-02 of the Ohio 
Administrative Code. 
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V. LIABILITY PROVISIONS 
 

A. GENERAL REPRESENTATIONS AND WARRANTIES. The Contractor warrants that: 
 

1. The recommendations, guidance, and performance of the Contractor under this Contract will be 
in accordance with the industry’s professional standards, the requirements of this Contract and 
without any material defect. 

2. No Deliverable will infringe on the intellectual property rights of any third party. 
3. All warranties are in accordance with the Contractor’s standard business practices. 
4. The Deliverables are merchantable and fit for the particular purpose described in this Contract 

and will perform substantially in accordance with its user manuals, technical materials, and 
related writings. 

5. The Deliverables comply with all governmental, environmental and safety standards. 
6. The Contractor has the right to enter into this Contract. 
7. The Contractor has not entered into any other contracts or employment relationships that restrict 

the Contractor’s ability to perform under this Contract. 
8. The Contractor will observe and abide by all applicable laws and regulations, including those of 

the State regarding conduct on any premises under the State’s control. 
9. The Contractor has good and marketable title to any Deliverable delivered under this Contract 

for which title passes to the State. 
10. The Contractor has the right and ability to grant the license granted in any Deliverable for which 

title does not pass to the State. 
11. The Contractor warrants that the Contractor has not and will not enter into any contracts without 

written approval of the State to perform substantially identical services for the State such that 
the Project duplicates the work done or to be done under the other contracts. 

 
The Contractor must notify the State in writing immediately upon the discovery of any breach of the 
warranties given above, or if any work of the Contractor or any Deliverable fails to comply with these 
warranties, and the Contractor is so notified in writing, the Contractor will correct such failure in a 
commercially reasonable time or as specified in the Contract. If the Contractor fails to comply, the 
Contractor will refund the amount paid for the Deliverable. The Contractor will also indemnify the 
State for any direct damages and claims by third parties based on breach of these warranties. 

 
Any other express warranties offered by the Contractor shall be a minimum of one year from 
acceptance or the Contractor’s standard warranty whichever is longer. 

 
B. INDEMNITY. The Contractor must indemnify the State for all liability and expense resulting from 

bodily injury to any person (including injury resulting in death), damage to tangible or real property, 
or disclosure of State Data including personally identifiable information and State sensitive 
information arising out of the performance of this Contract, provided that such bodily injury, property 
damage, or disclosure is due to the negligence or other tortious conduct of the Contractor, its 
employees, agents, or subcontractors. The Contractor will not be responsible for any damages or 
liability to the extent caused by the negligence or willful misconduct of the State, its employees, other 
contractors, or agents. 

 
The Contractor must also indemnify, release, protect, and hold the State harmless from any claim of 
infringement of a copyright, patent, trade secret, or similar intellectual property right based on the 
State’s proper use of any Deliverable under this Contract. This obligation of indemnification will not 
apply where the State has modified or misused the Deliverable and the claim of infringement is based 
on the modification or misuse. If a successful claim of infringement is made, or if the Contractor 
reasonably believes that an infringement claim that is pending may actually succeed, the Contractor 
must take one (1) of the following four (4) actions within an acceptable timeframe: 

 
1. Modify the Deliverable so that the Deliverable is no longer infringing; 
2. Replace the Deliverable with an equivalent or better item; 
3. Acquire the right for the State to use the infringing Deliverable as intended; or 
4. Remove the infringing Deliverable and refund the fee the State paid for such Deliverable and 

any other affected Deliverable. 
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The State agrees to give the Contractor notice of any such claim as soon as reasonably practicable 
and to give the Contractor the authority to settle or otherwise defend any such claim upon 
consultation with and approval by the Office of the Ohio Attorney General. 

 
C. INSURANCE. Until all obligations under this Contract are satisfied, and without limiting Contractor’s 

indemnification obligations herein, Contractor shall procure and maintain, for the duration of the 
Contract, the insurance policies set forth below. Contractor shall procure and maintain insurance 
against claims for injuries to persons or damages to property which may arise from or in connection 
with the performance of the services hereunder by the Contractor, its agents, representatives, or 
employees. Contractor shall also procure and maintain insurance for claims arising out of their 
services including, but not limited to, loss, damage, theft or other misuse of data, infringement of 
intellectual property, invasion of privacy and breach of data. All commercial insurance required shall 
be provided by insurers with a rating of not less than A-VII from A.M. Best or a comparable rating 
agency. 

 
Coverage shall be at least as broad as: 

 
1. Commercial General Liability (CGL): written on an "occurrence" basis, including products and 

completed operations, property damage, bodily injury and personal and advertising injury with 
limits no less than $1,000,000 per occurrence. If a general aggregate limit applies, either the 
general aggregate limit shall apply separately to this project/location or the general aggregate 
limit shall be twice the required occurrence limit. Defense costs shall be outside the policy limit. 

 
2. Automobile Liability: covering Code 1 (any auto), or if Contractor has no owned autos, Code 8 

(hired) and 9 (non-owned), with a limit no less than $1,000,000 per accident for bodily injury and 
property damage. 

 
3. Workers' Compensation insurance as required by the State of Ohio, or the state in which the 

work will be performed, with Statutory Limits, and Employer's Liability Insurance with a limit of 
no less than $1,000,000 per accident for bodily injury or disease. If Contractor is a sole 
proprietor, partnership or has no statutory requirement for workers’ compensation, Contractor 
must provide a letter stating that it is exempt and agreeing to hold the State harmless from loss 
or liability for such. 

 
The insurance obligations under this Contract shall be the minimum insurance coverage 
requirements and/or limits shown in this Contract. Any insurance proceeds in excess of or broader 
than the minimum required coverage and/or minimum required limits, which are applicable to a given 
loss, shall be available to the State of Ohio. No representation is made that the minimum insurance 
requirements of this Contract are sufficient to cover the obligations of the Contractor under this 
Contract. 

 
The insurance policies are to contain, or be endorsed to contain, the following provisions: 

 
1. Additional Insured Status 

Except for Workers’ Compensation and Professional Liability insurance, the State of Ohio, its 
officers, officials and employees are to be covered as additional insureds with respect to liability 
arising out of work or operations performed by or on behalf of the Contractor including materials, 
parts, or equipment furnished in connection with such work or operations. Coverage can be 
provided in the form of an endorsement to the Contractor’s insurance. 

 
2. Primary Coverage 

For any claims related to this Contract, the Contractor’s insurance coverage shall be primary 
insurance. Any insurance or self-insurance maintained by the State of Ohio, its officers, officials 
and employees shall be excess of the Contractor’s insurance and shall not contribute with it. 

 
3. Umbrella or Excess Insurance Policies 

Umbrella or excess commercial liability policies may be used in combination with primary policies 
to satisfy the limit requirements above. Such umbrella or excess commercial liability policies 
shall apply without any gaps in the limits of coverage and be at least as broad as and follow the 
form of the underlying primary coverage required above. 
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4. Notice of Cancellation 
Contractor shall provide State of Ohio with 30 days written notice of cancellation or material 
change to any insurance policy required above, except for non-payment cancellation. Material 
change shall be defined as any change to the insurance limits, terms or conditions that would 
limit or alter the State’s available recovery under any of the policies required above. A lapse in 
any required insurance coverage during this Contract shall be a breach of this Contract. 

 
5. Waiver of Subrogation 

Contractor hereby grants to State of Ohio a waiver of any right to subrogation which any insurer 
of said Contractor may acquire against the State of Ohio by virtue of the payment of any loss 
under such insurance. Contractor agrees to obtain any endorsement that may be necessary to 
affect this waiver of subrogation, but this provision applies regardless of whether or not the State 
of Ohio has received a waiver of subrogation endorsement from the insurer. 

 
6. Deductibles and Self-Insured Retentions 

Deductibles and self-insured retentions must be declared to and approved by the State. The 
State may require the Contractor to provide proof of ability to pay losses and related 
investigations, claims administration and defense expenses within the retention. The policy 
language shall provide, or be endorsed to provide, that the deductible or self-insured retention 
may be satisfied by either the named insured or the State. 

 
7. Claims Made Policies 

If any of the required policies provide coverage on a claims-made basis: 
 

a. The Retroactive Date must be shown and must be before the date of the Contract or the 
beginning of contract work. 

b. Insurance must be maintained and evidence of insurance must be provided for at least five 
(5) years after completion of the Contract work. 

c. If coverage is canceled or non-renewed, and not replaced with another claims-made policy 
form with a Retroactive Date prior to the Contract effective date, the Contractor must 
purchase "extended reporting'' coverage for a minimum of five (5) years after completion of 
contract work. The Discovery Period must be active during the Extended Reporting Period. 

 
Verification of Coverage. Contractor shall furnish the State of Ohio with original certificates and 
amendatory endorsements or copies of the applicable policy language effecting coverage required 
by this clause. All certificates and endorsements are to be received and approved by the State of 
Ohio before work commences. However, failure to obtain the required documents prior to the work 
beginning shall not waive the Contractor’s obligation to provide them. The State of Ohio reserves the 
right to require complete, certified copies of all required insurance policies, including endorsements 
required by these specifications, at any time. 

 
Subcontractors. Contractor shall require and verify that all subcontractors maintain insurance 
meeting all the requirements stated herein, and Contractor shall ensure that State of Ohio is an 
additional insured on insurance required from subcontractors. 

 
Special Risks or Circumstances. State of Ohio reserves the right to modify these requirements, 
including limits, based on the nature of the risk, prior experience, insurer, coverage, or other special 
circumstances. 

 
D. LIMITATION OF LIABILITY. Notwithstanding any limitation provisions contained in the documents 

and materials incorporated by reference into this Contract, the parties agree as follows: 
 

1. Neither party will be liable for any indirect, incidental or consequential loss or damage of any 
kind including but not limited to lost profits, even if the parties have been advised, knew, or 
should have known of the possibility of damages. 

2. The Contractor further agrees that the Contractor shall be liable for all direct damages due to 
the fault or negligence of the Contractor. 

 
E. PRODUCT RECALL. In the event product delivered has been recalled, seized, or embargoed and/or 

has been determined to be misbranded, adulterated, or in the case of consumable product, found to 
be unfit for human consumption by the packer, processor, manufacturer or by any state or federal 
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regulatory agency, the Contractor shall notify the Contracting Agency and all Ordering Agencies 
within two business days after notice has been given. The Contractor shall, at the option of the 
Ordering Agency, either reimburse the purchase price or provide an equivalent replacement product 
at no additional cost. The Contractor shall be responsible for removal and/or replacement of the 
affected product within a reasonable time as determined by the Ordering Agency. At the option of 
the Ordering Agency, the Contractor may be required to reimburse storage and handling fees to be 
calculated from time of delivery and acceptance to actual removal. The Contractor will bear all costs 
associated with the removal and proper disposal of the affected product. Failure to reimburse the 
purchase price or provide equivalent replacement product will be considered a default. 

 
VI. PERFORMANCE AND COMPLIANCE 

 
A. AUDITS. The Contractor must keep all financial records in a manner consistent with Generally 

Accepted Accounting Principles (GAAP) or equivalent accounting principles. Additionally, the 
Contractor must keep separate business records for this project, including records of disbursements 
and obligations incurred that must be supported by contracts, invoices, vouchers and other data as 
appropriate. 

 
During the period covered by this Contract and until the expiration of three (3) years after final 
payment under this Contract, the Contractor agrees to provide the State, or any authorized 
representatives providing financial support to the work undertaken hereunder, with access to and the 
right to examine any books, documents, papers and records of the Contractor involving transactions 
related to this Contract. 

 
The Contractor must, for each subcontract in excess of $2,500, require its subcontractors to agree 
to the same provisions of this Section. The Contractor may not artificially divide contracts with its 
subcontractors to avoid requiring subcontractors to agree to this provision. This provision does not 
apply to contracts where federal funds are used and the federal government requires audits of all 
subcontracts regardless of the amount of the contract. 

 
The Contractor must provide access to the requested records at the location specified by the State 
no later than five (5) business days after the request by the State, the State’s designee or any party 
with audit rights. If an audit reveals any material deviation from the Contract requirements, any 
misrepresentations, or overcharge to the State or any other provider of funds for the Contract, the 
State or other party will be entitled to recover damages as well as the cost of the audit. 

 
B. F.O.B. DESTINATION/ACCEPTANCE. The Contractor must provide Deliverables under this 

Contract F.O.B. Destination. The place of destination will be specified by the Ordering Agency on 
the agency’s purchase order or other ordering document. Cost of the freight must be borne and paid 
by the Contractor unless otherwise stated. 

 
All risk of loss, regardless of the cause, will remain with the Contractor until title to the Deliverable 
passes to the State. Unless otherwise provided in this Contract, the State will determine whether the 
Contractor provided each Deliverable required in this Contract and has fully met all work 
requirements of this Contract. Title to any Deliverables will pass to the State on Acceptance of the 
Deliverable. 

 
C. RETURNED GOODS. When the use of this Contract involves the purchase of goods, the following 

applies: 
 

1. Returned goods, when due to Contractor error (i.e. over-shipment, defective merchandise, 
unapproved substitution, etc.), shall be returned to the Contractor at the Contractor’s expense. 
The Contractor shall make arrangements to remove the returned goods from the Ordering 
Agency premises within seven (7) calendar days after notification. The Contractor shall not 
apply any restocking or other charges to the Ordering Agency. At the option of the Ordering 
Agency, replacement items may be accepted and will be shipped within seven (7) calendar 
days of notification. Failure of the Contractor to arrange for return of the items within the 
specified time will result in the items being deemed as abandoned property and the Ordering 
Agency will dispose of accordingly. 

 
2. For orders of custom manufactured items, the Contractor must provide a production sample of 
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the item to the Ordering Agency for acceptance. The production sample must be identical to 
the item to be provided. The Ordering Agency will provide written acceptance of the item prior 
to the Contractor continuing with production. Once delivery and acceptance has been 
completed and the Ordering Agency determines for any reason that any remaining quantities 
will not be used, the agency may request the return of the custom manufactured items. 
Acceptance of the return of custom manufactured items will be at the option of the Contractor. 
Failure of the Contractor to provide a production sample and obtain written approval from the 
Ordering Agency will result in the Contractor bearing all responsibility and costs associated with 
the return of these goods. 

 
3. Returned goods of regular catalog stock merchandise, when due to agency error (i.e. over 

purchase, discontinued use, inventory reduction, etc.) will be accepted by the Contractor if 
notice is given by the Ordering Agency within six (6) months of delivery and acceptance. All 
items to be returned must be unused and in their original containers and in suitable condition 
for resale. Return of regular stock catalog merchandise, when delivery and acceptance exceed 
six (6) months will be at the option of the Contractor. 

 
D. CUSTOM DELIVERABLES. All custom work done by the Contractor and covered by this Contract, 

including any software modifications, and documentation, will belong to the State with all rights, title, 
and interest in all intellectual property that comes into existence through the Contractor's work under 
this Contract being assigned to the State. Additionally, the Contractor waives any shop rights, author 
rights, and similar retained interests in any such custom developed materials. The Contractor must 
provide the State with all assistance reasonably needed to vest such rights of ownership in the State. 
However, the Contractor will retain ownership of all tools, methods, techniques, standards, and other 
development procedures, as well as generic and preexisting shells, subroutines, and similar material 
incorporated in any custom Deliverable ("Pre-existing Materials"). 

 
The Contractor grants the State a worldwide, non-exclusive, royalty-free, perpetual license to use, 
modify, and otherwise distribute all Pre-existing Materials that are incorporated in any custom- 
developed Deliverable, including distribution to third parties as required by funding mandates. The 
Contractor may not include in any custom Deliverable any intellectual property unless such has been 
created under this Contract or qualifies as Pre-existing Material. If the Contractor wants to 
incorporate any Pre-existing Materials in a custom Deliverable, the Contractor must disclose that 
desire to the State and obtain written approval from the State for doing so in advance. On the request 
of the Contractor, the State will incorporate any proprietary notice that Contractor may reasonably 
want for any Pre-existing Materials included in a custom Deliverable in all copies the State makes of 
that Deliverable. Subject to the limitations and obligations of the State with respect to Pre-existing 
Materials, the State may make all custom Deliverables available to the general public without any 
proprietary notices of any kind. 

 
E. FORCE MAJEURE (EXCUSABLE DELAY). Neither party will be liable for any delay in its 

performance that arises from causes beyond its or its subcontractor’s control and without its or its 
subcontractor’s negligence or fault. For purposes of this Section, the term “force majeure event” 
includes without limitation, the following: Acts of God, such as pestilence, lightning, earthquakes, 
fires, storms, hurricanes, tornadoes, floods, washouts, droughts, severe weather. Additional 
circumstances and events include epidemics, explosions, restraining of government and people, war, 
strikes, and other similar events or causes. 

 
If the State or the Contractor cannot perform any part of its obligations under this Contract because 
of force majeure, that party is excused from those obligations, to the extent that performance is 
prevented by the force majeure event and that party took all commercially reasonable steps to 
mitigate or avoid the effects of the force majeure event. If there is only a delay in performance, such 
delay may extend only for that time lost because of the force majeure event. At any time a party is 
unable to perform those above-referenced obligations, it must also do the following: 

 
1. Promptly notify the other party, in writing, of any material delay in performance due to a specified 

force majeure event; 
2. Provide detailed information of the force majeure event; 
3. Provide a proposed revised performance date to make up for performance delays due to the 

force majeure event. When applicable, the revised schedule must provide for performance time 
not to exceed the time lost as a result of the force majeure event. 
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F. CONTRACT PERFORMANCE MANAGEMENT. The Contracting and Ordering Agencies are 

responsible for administering and monitoring the Contractor’s compliance and performance on this 
Contract. Therefore, the Contractor must respond to complaints about performance of the obligations 
in this Contract to such entities in a timely manner. If the Contractor fails to perform any one of its 
obligations under this Contract, it will be in default. 

 
If the Contractor fails to satisfactorily correct the performance or compliance issue within the time 
designated by the Agency, the Contracting Agency may employ all available options and remedies, 
including termination of the Contract if necessary to resolve the Contractor’s continued 
nonperformance or noncompliance. 

 
G. QUALITY ASSURANCE. At the option of the Contracting or Ordering Agency samples may be taken 

from deliveries made and submitted for laboratory tests. The Ordering Agency will bear the cost of 
testing when samples are found to be in compliance with the Contract. If samples do not conform to 
the Contract, Contractor will bear the costs of testing and the terms and conditions of the 
Suspension/Termination provision of this Contract will be applied. 

 
H. CONTRACT REMEDIES. 

 

1. Actual Damages. The Contractor is liable to the State for all actual and direct damages caused 
by the Contractor’s default. The State may self-perform or buy substitute Deliverables from a 
third party for those that were to be provided by the Contractor. The State may recover the costs 
associated with acquiring substitute Deliverables, less any expenses or costs avoided by the 
Contractor’s default. 

 
2. Liquidated Damages. If actual and direct damages are uncertain or difficult to determine, the 

State may recover liquidated damages. Unless otherwise specified, liquidated damages will be 
in the amount of 1% of the value of the order, Deliverable, or milestone that are the subject of 
the default, for every day that the default is not cured by the Contractor. 

 
3. Right to Withhold or Offset. The State may withhold payment or set off the amount of any 

Ohio tax liability, liquidated damages or other damages or claims for damages, or other 
obligation of the Contractor or its subsidiaries to the State, including any amounts the Contractor 
owes to the State under this Contract against any payments due from the State to the Contractor 
under this Contract with the State. 

 
I. SUSPENSION/TERMINATION. In the event of suspension or termination the State will issue a 

notice. Any notice of suspension or termination, in full or in part, will be effective as specified in the 
notice. The Contractor must immediately cease all work, refuse any additional orders, and take all 
steps necessary to minimize the costs the Contractor will incur related to this Contract as directed by 
the notice. Suspension, termination or expiration of this Contract will not limit the Contractor’s 
continuing obligations with respect to Deliverables that the State paid for or limit the State’s rights in 
such. 

 
At the State’s request, the Contractor must immediately prepare a final report and deliver such report 
to the State. The report must detail the work completed and/or the orders received and not processed 
prior to the time of notice. If applicable, the report must include the percentage of the Project’s 
completion, estimated time for delivery of all orders received but not processed, any costs incurred 
by the Contractor in doing the Project to date, and any Deliverables completed or partially completed 
but not delivered to the State at the time of notice. Based on the State’s approval of the final report 
and as directed, the Contractor must deliver work, whether completed or not, to the State. Any 
delivered work will be subject to approval by the State. The Contractor may be entitled to payment 
for any Deliverables that have been delivered and accepted at a pro-rated amount based on the 
compensation structure of this Contract. 

 
1. Contract or Order Suspension. 

 
a. Suspension for Cause. If the Contractor fails to perform any one of the Contractor’s 

obligations under this Contract or an order, the Contractor will be in default and the State 
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may suspend rather than terminate this Contract or an order. In the case of suspension for 
default, the State will be entitled to all remedies available under this Contract. 

 
b. Suspension for Convenience. In the case of a suspension for the State’s convenience, 

the amount of compensation due to the Contractor for work performed before the 
suspension will be determined in the same manner as provided in Section I.2.a. for 
termination for the State’s convenience or the Contractor may be entitled to compensation 
for work performed before the suspension. 

 
The notice of suspension whether, with or without cause, will be effective immediately, on the 
Contractor’s receipt of the notice. 

 
The State may not suspend the Work for its convenience more than twice during the term of this 
Contract, and any suspension for the State’s convenience may not continue for more than 30 
calendar days. If the Contractor does not receive notice to resume or terminate the Work within the 
30-day suspension, then this Contract will terminate automatically for the State’s convenience at the 
end of the 30-calendar day period. 

 
2. Contract or Order Termination. 

 

a. Termination for Convenience. The Contracting Agency may terminate this Contract, or an 
Ordering Agency may terminate an order placed under this Contract, for its convenience 
after issuing written notice to the Contractor. The Contractor will be entitled to the pro-rated 
price for any Deliverable or portion of a Deliverable that the Contractor has delivered and 
the Ordering Agency or the State has accepted before the termination. Total payments will 
not exceed the amount payable to the Contractor as if the Contract or order had been fully 
performed. This will be the Contractor’s exclusive remedy in the case of termination for 
convenience and is available to the Contractor only after the Contractor has submitted a 
proper invoice. 

 
b. Termination for Cause. If the Contractor fails to perform any of its obligations under this 

Contract or an order under this Contract, the Contractor will be in default, and the 
Contracting Agency may terminate this Contract or an Ordering Agency may terminate an 
order in accordance with this Section. For purposes of this subsection (b), the term “Agency” 
means both the Contracting Agency and the Ordering Agency interchangeably. Termination 
for cause includes but is not limited to: 

 
1) Termination for Persistent Default. An Agency may terminate for defaults that are 

cured but are persistent. “Persistent” means three or more defaults. After providing 
notification to the Contractor of its third default, an Agency may terminate without 
providing the Contractor with an opportunity to cure. The three defaults are not required 
to be related to each other in any way. 

 
2) Termination for Endangered Performance. An Agency may terminate if it determines 

that the performance is endangered through no fault of its own. 
 

3) Termination for Financial Instability. An Agency may terminate if the Contractor fails 
to timely pay its subcontractors, files a petition in bankruptcy or similar action, or the 
Agency finds other evidence of the Contractor’s financial instability. 

 
4) Termination for Delinquency, Violation of Law. An Agency may terminate if it 

determines that the Contractor is delinquent in its payment of federal, state or local 
obligations, including but not limited to taxes, workers’ compensation insurance 
premiums, unemployment compensation contributions, child support, court costs or 
any other obligation owed to a State agency or political subdivision. An Agency also 
may terminate if it determines that the Contractor has violated any law during the 
performance of this Contract. 

 
5) Termination for Subcontractor Default. An Agency may terminate for default caused 

by the Contractor’s subcontractors. Any claims of its subcontractors due to suspension 
or termination will be the sole responsibility of the Contractor. 
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6) Termination for Failure to Retain Certification, License, and Permits. An Agency 

may immediately terminate if Contractor fails to obtain and maintain all official permits, 
approvals, licenses, certifications (Including CRP, MBE, EDGE and Veteran Friendly 
Business Enterprise certifications), and similar authorizations required by this Contract 
or by any local, state, or federal law throughout the duration of this Contract. 

 
J. TIME IS OF THE ESSENCE. Time is of the essence in this Contract. The Contractor must deliver 

Deliverables and meet milestones as required by the Contract or coordinate an acceptable date and 
time for delivery with the Ordering Agency. If the Contractor is not able to or does not provide the 
Deliverables to the Ordering Agency or meet milestones by the date and time set forth in the Contract 
or agreed upon by the parties, the State may obtain any remedy as described herein or any other 
remedy at law. 

 
K. ePROCUREMENT. This Contract will become part of an eProcurement System which will provide 

electronic contract and catalog hosting and management services. Ordering Agencies will access a 
web-based site to place orders for the procurement of goods and services using State of Ohio 
contracts. The Contractor agrees to establish, maintain and support an online contract and catalog. 

 
VII. DATA AND INFORMATION CONTROL 

 
A. CONFIDENTIALITY. The parties may disclose or learn of information, documents, data, records, or 

other material that the disclosing party considers confidential (“Confidential Information”) in the 
performance of this Contract. The receiving party must treat the Confidential Information as such if it 
is so marked, otherwise defined as such, or when, by its very nature, it deals with matters that, if 
generally known, would be damaging to the best interests of either party, the public, other contractors 
or potential contractors with the State, or individuals or organizations about whom the State keeps 
information. Title to the Confidential Information and all related materials and documentation remains 
with the disclosing party. The receiving party may only use the Confidential Information solely to 
perform its obligations under this Contract and may not use or disclose any Confidential Information 
received as a result of this Contract without the written permission of the disclosing party. The 
Contractor must assume that all State information, documents, data, source codes, software, models, 
know-how, trade secrets, or other material when, by its very nature, it deals with matters that, if 
generally known, would be damaging to the best interest of the public, other contractors, potential 
contractors with the State, or individuals or organizations about whom the State keeps information is 
confidential. In addition, the receiving party may not use or disclose any documents or records 
excluded by Ohio law from public records disclosure requirements. 

 
The receiving party’s obligation to maintain the confidentiality of the Confidential Information will not 
apply where the information: 

 
1. Was already in the receiving party’s possession without the obligation of confidence; 
2. Is independently developed by the receiving party with documentary evidence to support the 

independent development; 
3. Is or becomes publicly available without breach of this Contract, except as provided in the next 

full paragraph; 
4. Is rightfully received by the receiving party from a third party without an obligation of confidence; 
5. Is disclosed by the receiving party with the written consent of the disclosing party; or 
6. Is released in accordance with a valid order of a court or governmental agency, provided that 

the receiving party: 
a. Notifies the disclosing party of such order immediately upon receipt of the order; and 
b. Makes a reasonable effort to obtain a protective order from the issuing court or agency 

limiting disclosure and use of the Confidential Information solely for the purposes intended 
to be serviced by the original order of production. 

 
Although some sensitive personal information, such as medical records, addresses, telephone 
numbers, and social security numbers may be publicly available through other sources, the receiving 
party shall not disclose or use such information in any manner except as expressly authorized in this 
Contract. Therefore, item 3 above does not apply, and the receiving party must treat such sensitive 
personal information as Confidential Information whether it is available elsewhere or not. The 
receiving party must restrict circulation of Confidential Information within its organization and then 
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only to people in the receiving party’s organization that have a need to know the Confidential 
Information to perform under this Contract. 

 
The receiving party must return all originals of any Confidential Information provided by the disclosing 
party and destroy any copies the receiving party has made upon termination or expiration of this 
Contract. 

 
The receiving party will not incorporate any portion of any Confidential Information into any work or 
product, other than a Deliverable, and will have no proprietary interest in any of the Confidential 
Information. Furthermore, the receiving party may be required to have all of its personnel and 
subcontractors who have access to any Confidential Information to execute a confidentiality 
agreement incorporating the obligations in this section. 

 
The receiving party will be liable for the disclosure of any Confidential Information not specifically 
authorized by this Contract. The parties agree that the disclosure of Confidential Information may 
cause the disclosing party irreparable damage for which remedies other than injunctive relief may be 
inadequate, and the receiving party agrees that in the event of a breach of the receiving party’s 
obligations hereunder, the disclosing party shall be entitled to temporary and permanent injunctive 
relief to enforce this Contract without the necessity of proving actual damages. This provision shall 
not, however, diminish or alter any right to claim and recover damages. 

 
This Contract is not Confidential Information. All its terms and conditions, including pricing and any 
attachments, represent public information. 

 
B. PUBLIC RECORDS AND RETENTION OF DOCUMENTS AND INFORMATION. The Contractor 

acknowledges, in accordance with Section 149.43 of the Ohio Revised Code, that this Contract, as 
well as any information, Deliverables, records, reports, and financial records related to this Contract 
are presumptively deemed public records. The Contractor understands that these records will be 
made freely available to the public unless the State determines that, pursuant to state or federal law, 
such materials are confidential or otherwise exempt from disclosure. The Contractor must comply 
with any direction from the State or an Ordering Agency to preserve and/or provide documents and 
information, in both electronic and paper form, and to suspend any scheduled destruction of such 
documents and information. 

 
C. SECURITY AND SAFETY RULES. When using or possessing State data or accessing State 

networks and systems, the Contractor, its employees, subcontractors and agents must comply with 
all applicable State rules, policies, and regulations regarding State-provided IT resources, data 
security and integrity. When on any property owned or controlled by the State, the Contractor must 
comply with all security and safety rules, regulations, and policies applicable to people on those 
premises. 

 
The State may require the Contractor, its employees, subcontractors and agents to sign a 
confidentiality agreement and policy acknowledgements and have a background check performed 
before accessing facilities, data, or systems. Each Ordering Agency may require a different 
confidentiality agreement or acknowledgement, and the Contractor, its employees, subcontractors 
and agents may be required to sign a different confidentiality agreement or acknowledgement for 
each Ordering Agency. The Contractor must immediately replace anyone who refuses to sign a 
required confidentiality agreement or acknowledgment or have a background check performed. 

 
D. USAGE REPORTS. At no cost to the State and in addition to other reports required by the Contract, 

the Contractor shall be required to provide quarterly, bi-annual or annual usage reports as requested 
by all Contracting Agencies and Co-operative Purchasing Program members. The report may 
include customer name, date of purchase, item description, quantity, dollar value, aggregate sales 
to date for each customer and other such information. Electronic media is the preferred method for 
these reports. Failure to provide the requested reports may be deemed as an event of default. 
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 ATTACHMENT A: STATE OF UTAH STANDARD INFORMATION TECHNOLOGY TERMS AND CONDITIONS 

STATE OF UTAH COOPERATIVE INFORMATION TECHNOLOGY CONTRACT 

This is a State Cooperative Contract for information technology products and services. DTS policies referenced by number in this 
Attachment are only applicable to the Executive Branch and are available at https://dts.utah.gov/policies. All other policies and codes of 
conduct are available upon request. 

1. DEFINITIONS: 

a. “Access to Secure State Facilities, Data, or Technology” means Contractor will (a) enter upon secure premises controlled, held, 
leased, or occupied by State of Utah or Eligible User; (b) maintain, develop, or have access to any deployed hardware, software, 
firmware, or any other technology, that is in use by State of Utah or Eligible User; or (c) have access to or receive any State 
Data or Confidential Information. 

b. “Authorized Persons” means the Contractor’s employees, officers, partners, Subcontractors, or agents of Contractor who need 
Access to Secure State Facilities, Data, or Technology to enable the Contractor to perform its responsibilities under this Contract.  

c. “Background IP” means intellectual property (IP) owned or controlled prior to the effective date of this Contract or that IP 
developed or acquired from activities independent of the services performed under this Contract, including but not limited to (a) 
methodologies, processes, technologies, algorithms, software, or development tools used in performing the Services, and (b) 
processes and reusable reports, designs, charts, plans, specifications, documentation, forms, templates, or output which are 
supplied or otherwise used by or on behalf of Contractor in the course of performing the Services or creating the Custom 
Deliverables, other than portions that specifically incorporate proprietary or Confidential Information or Custom Deliverables of 
Eligible User.  

d. “Contract” means the Contract Signature Page(s), including all referenced attachments and documents incorporated by 
reference.  

e. “Contract Period” means the term of this Contract, as set forth in the Contract Signature Page(s). 

f. “Contract Signature Page(s)” means the cover page that the Division and Contractor sign. 

g. “Contractor” means the individual or entity identified on the Contract Signature Page(s). “Contractor” includes Contractor’s 
agents, officers, employees, partners, contractors, and Subcontractors at any level.   

h. “Custom Deliverables” means the product that Contractor is required to design, develop, or customize and deliver to the Eligible 
User as specifically described under this Contract or an associated statement of work for which all interest and title shall be 
transferred to and owned by the Eligible User. This includes every invention, design, development, customization, improvement, 
process, software program, work of authorship, documentation, formula, datum, technique, know how, or intellectual property 
right whatsoever or any interest therein (whether patentable or not patentable or registerable under copyright or similar statutes 
or subject to analogous protection) that is specifically made, conceived, discovered, or reduced to practice by Contractor 
pursuant to this Contract.   

i. “Data Breach” means the unauthorized access or acquisition of State Data that compromises the security, confidentiality, or 
integrity of State Data. 

j. “Division” means the State of Utah Division of Purchasing.  

k. “DTS” means the Utah Department of Technology Services. 

l. “Eligible User(s)” means the State of Utah’s government departments, institutions, agencies, political subdivisions (i.e., colleges, 
school districts, counties, cities, etc.), and, as applicable, nonprofit organizations, agencies of the federal government, or any 
other entity authorized by the laws of the State of Utah to participate in State Cooperative Contracts. 

m. “Federal Criminal Background Check” means a fingerprint-based, nationwide background check conducted and processed by 
the FBI. 

n. “Good” means any deliverable not classified as a Custom Deliverable or Service.  

o. “Intellectual Property Rights” means all rights to patents, utility models, mask works, copyrights, trademarks, trade secrets, and 
other protection afforded by law to inventions, models, designs, technical information, and applications.  

p. “Non-Public Data” means records or data that are not subject to distribution to the public. Access is restricted because it includes 
information that is protected by state or federal law. Non-Public Data includes, but is not limited to, a person’s name; government-
issued identification numbers (e.g., Social Security, driver’s license, passport); financial account information; or Protected Health 
Information.  

q. “Protected Health Information” (PHI) is as defined in the Health Insurance Portability and Accountability Act of 1996 (HIPAA), as 
amended, and its implementing regulations. 

r. “Response” means the Contractor’s bid, proposals, quote, or any other document used by the Contractor to respond to the State 
Entity’s Solicitation. 

s. “Security Incident” means the attempted unauthorized access to State Data that may result in the use, disclosure, or theft of 
State Data.  

t. “Services” means the furnishing of labor, time, or effort by Contractor, and may include installation, configuration, 
implementation, technical support, warranty maintenance, and other support services. 

https://dts.utah.gov/policies
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u. “Solicitation” means an invitation for bids, request for proposals, notice of sole source procurement, request for statement of 
qualifications, request for information, or any document used to obtain bids, proposals, pricing, qualifications, or information for 
the purpose of entering into this Contract.       

v. “State Data” means all Confidential Information and Non-Public Data that is created, controlled, maintained, owned, or in any 
way originating with the State of Utah or Eligible User regardless of where such data or output is stored or maintained. 

w. “State of Utah” means the State of Utah, in its entirety, including its institutions, agencies, departments, divisions, authorities 
and instrumentalities, boards, commissions, elected or appointed officers, employees, agents, and authorized volunteers. 

x. “Subcontractors” includes contractors, manufacturers, distributors, suppliers, or consultants, at any tier, that are under the direct 
or indirect control or responsibility of Contractor, including a person or entity that is, or will be, providing goods or performing 
services pursuant to this Contract. 

2. ESSENTIAL PROVISIONS:  

a. CONTRACT JURISDICTION, CHOICE OF LAW, AND VENUE: This Contract shall be governed solely by the laws of the State 
of Utah. Any action or proceeding arising from this Contract shall be brought in a court of competent jurisdiction in the State of 
Utah. Exclusive venue shall be in Salt Lake City, in the Third Judicial District Court for Salt Lake County. 

b. LAWS: Contractor and all Goods and Services delivered under this Contract will comply with all applicable federal and state of 
Utah laws, including applicable licensure and certification requirements. 

c. SOVEREIGN IMMUNITY: The Division and the State of Utah do not waive any protection, right, defense or immunity under the 
Governmental Immunity Act of Utah, Utah Code §§ 63G-7-101 to 904, as amended, the Eleventh Amendment to the Constitution 
of the United States, or otherwise, from any claim or from the jurisdiction of any court.  

d. PUBLIC INFORMATION: This Contract and any purchase orders, invoices, pricing lists, and the Response are public records 
available for disclosure in accordance with the State of Utah’s Government Records Access and Management Act (GRAMA, 
Utah Code 63G-2-101 et seq.), except to the extent classified as protected in accordance with UCA 63G-2-309. GRAMA takes 
precedence over any statements of confidentiality or similar notations. Neither the Division, the Eligible User nor the State of 
Utah will inform Contractor of any request for a copy of this Contract, including any purchase orders, invoices, pricing lists, or 
the Response. 

e. CREDITING THE DIVISION IN PUBLICITY: Any publicity given to this Contract shall identify the Division as the managing 
agency and shall not be released without prior written approval from the Division. 

f. SALES TAX EXEMPTION: Goods, Custom Deliverables, and Services purchased by some Eligible Users are being paid from 
that Eligible User’s funds and used in the exercise of that Eligible User’s essential functions as a State of Utah governmental 
entity. Any such Eligible Users will provide Contractor with a copy of its sales tax exemption number upon request. 

g. SEVERABILITY: A declaration or order by any court that any provision of this Contract is illegal and void shall not affect the 
legality and enforceability of any other provision of this Contract, unless the provisions are mutually dependent. 

h. AMENDMENTS: This Contract may only be amended by the mutual written agreement of the parties, provided that the 
amendment is within the Scope of Work of this Contract, is within the scope/purpose of the Solicitation, and is attached and 
made part of this Contract. Automatic renewals are prohibited and are deemed void even if listed elsewhere in this Contract. 

i. DEBARMENT: Contractor certifies that it is not presently nor has ever been debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participation by any government department or agency, whether international, 
national, state, or local. Contractor must notify the Division within thirty (30) days if debarred, suspended, proposed for 
debarment, declared ineligible or voluntarily excluded from participation in any contract by any governmental entity. 

j. NONAPPROPRIATION OF FUNDS, REDUCTION OF FUNDS, OR CHANGES IN LAW: This Contract may be terminated in 
whole or in part at the sole discretion of the Division or Eligible User upon thirty days written notice, if the Division or Eligible 
User determines that (a) a change in Federal or State legislation or applicable laws materially affects the ability of either party 
to perform under the terms of this Contract; or (b) that a change in available funds affects the Division or Eligible User’s ability 
to pay under this Contract. A change of available funds includes, but is not limited to, a change in Federal or State funding, 
whether as a result of a legislative act or an order of the President, the Governor, or Executive Director. 

The Division or Eligible User, as applicable, will reimburse Contractor for the Goods or Services properly ordered and delivered 
until the effective date of said notice. The Division and Eligible User are not liable for any performance, commitments, penalties, 
or liquidated damages that accrue after the effective date of the notice. 

k. ENTIRE AGREEMENT: This Contract is the entire agreement between the parties, and supersedes any prior and 
contemporaneous agreements and understandings between the parties, whether oral or written.   

l. WAIVER: The waiver by either party of any provision, term, covenant, or condition of this Contract shall not be deemed to be a 
waiver of any other provision, term, covenant, or condition of this Contract nor any subsequent breach of the same or any other 
provision, term, covenant, or condition of this Contract. The Eligible User’s approval, acceptance, or payment for any Goods or 
Services required under this Contract shall not be construed to operate as a waiver by the Eligible User of any right under this 
Contract or of any cause of action arising out of the performance or nonperformance of this Contract. 

m. CHANGES IN SCOPE: Any changes in the scope of work to be performed under this Contract shall be in the form of a written 
amendment to this Contract, mutually agreed to and signed by both parties, specifying any such changes, fee adjustments, any 
adjustment in time of performance, or any other significant factors arising from the changes in the scope of work. 

n. TRAVEL COSTS: Unless otherwise agreed to in the contract, all travel costs associated with the delivery of Services will be 
paid in accordance with the Utah Administrative Code R25-7. Invoices containing travel costs outside of these rates will be 
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returned to the Contractor for correction. 

3. RECORDS ADMINISTRATION: Contractor shall maintain or supervise the maintenance of all records necessary to properly account 
for Contractor’s performance and the payments made by an Eligible User to Contractor. These records shall be retained by Contractor 
for at least six (6) years after final payment (per Utah Administrative Code R33-12-605 and Utah Code 78B-2-309), or until all audits 
initiated within the six (6) years have been completed, whichever is later. Contractor shall allow, at no additional cost, State of Utah  
auditors, federal auditors, Eligible Users or any firm identified by the Division, access to all such records. Contractor must refund to 
the Division any overcharges brought to Contractor’s attention by the Division or the Division’s auditor and Contractor is not permitted 
to offset identified overcharges by alleged undercharges to Eligible Users. 

4. CERTIFY REGISTRATION AND USE OF EMPLOYMENT "STATUS VERIFICATION SYSTEM”: This Status Verification System, 
also referred to as “E-verify”, requirement only applies to contracts issued through a Request for Proposal process and to sole 
sources that are included within a Request for Proposal.   

1) Contractor certifies as to its own entity, under penalty of perjury, that Contractor has registered and is participating in the 
Status Verification System to verify the work eligibility status of Contractor’s new employees that are employed in the State 
of Utah in accordance with applicable immigration laws including Section 63G-12-302, Utah Code, as amended.   

2) Contractor shall require that the following provision be placed in each subcontract at every tier: “The subcontractor shall 
certify to the main (prime or general) Contractor by affidavit that the subcontractor has verified through the Status Verification 
System the employment status of each new employee of the respective subcontractor, all in accordance with applicable 
immigration laws including Section 63G-12-302, Utah Code, as amended, and to comply with all applicable employee status 
verification laws. Such affidavit must be provided prior to the notice to proceed for the subcontractor to perform the work.” 

3) Contractor’s failure to comply with this section will be considered a material breach of this Contract. 

 

4) Contractor shall protect, indemnify, and hold harmless the Division, the Eligible Users, and the State of Utah, and anyone 
that the State of Utah may be liable for, against any claim, damages, or liability arising out of or resulting from violations of 
the above Status Verification System Section whether violated by employees, agents, or contractors of the following: (a) 
Contractor; (b) Subcontractor at any tier; and/or (c) any entity or person for whom the Contractor or Subcontractor may be 
liable.  

5. CONFLICT OF INTEREST: Contractor represents that none of its officers or employees are officers or employees of the State of 
Utah, unless written disclosure has been made to the Division. 

6. INDEPENDENT CONTRACTOR: Contractor is an independent contractor, and not an employee or agent of the Division, the Eligible 
Users, or the State of Utah, and therefore is not entitled to any of the benefits associated with such employment. Contractor has no 
authorization, express or implied, to bind the Division, the Eligible Users, or the State of Utah to any agreements, settlements, 
liabilities, or understandings, and shall not perform any acts as an agent for the Division, the Eligible users, or the State of Utah. 
Contractor is responsible for all applicable federal, state, and local taxes and FICA contributions. 

7. CRIMINAL BACKGROUND SCREENING: Depending on the Eligible User’s policy, each employee of Contractor and Subcontractor 
may be required to successfully complete a Federal Criminal Background Check, prior to being granted Access to Secure State 
Facilities, State Data, or Technology. Contractor or the applicable employee shall provide Eligible Users with sufficient personal 
information (at Contractor’s expense) so that a Federal Criminal Background Check may be completed by the Eligible User, at Eligible 
User’s expense. The Eligible User will provide Contractor with forms which must be filled out by Contractor and returned to the 
Eligible User. Each employee of Contractor or a Subcontractor who will have Access to Secure State Facilities, State Data, or 
Technology must be fingerprinted by the Eligible User or local law enforcement a minimum of one week prior to needing access. At 
the time of fingerprinting, said employee shall disclose all felony or misdemeanor convictions. Eligible Users may conduct a Federal 
Criminal Background Check based upon the fingerprints and personal information provided and use this same information to 
complete a Name Check in the Utah Criminal Justice Information System (UCJIS) at least every two years. Eligible Users may revoke 
Access to Secure State Facilities, Data, and Technology granted in the event of any negative results. Contractor and the employee 
or subcontractor shall immediately notify Eligible Users if an arrest or conviction for a felony or misdemeanor of any person that has 
Access to Secure State Facilities, State Data or Technology occurs during the Contract Period. Eligible Users will determine in its 
discretion if such person’s Access to Secure State Facilities, State Data, or Technology shall remain in effect. Felony and 
misdemeanor are defined by the laws of the State of Utah, regardless of where the conviction occurred. (DTS Policy 2000-0014 
Background Investigations)  

8. DRUG-FREE WORKPLACE: Contractor shall abide by the Eligible User’s drug-free workplace policies while on the Eligible User’s 
or the State of Utah’s premises. 

9. CODE OF CONDUCT: If Contractor is working at facilities controlled or owned by  the State of Utah, Contractor shall follow and 
enforce the agency applicable code of conduct. Contractor will ensure that each employee receives a copy of the policies and 
applicable codes of conduct. (DTS Policy 2000-0001 Code of Conduct, DTS Policy 1000-0003 Acceptable Use of Information 
Technology Resources) 

10. INDEMNITY AND LIABILITY 

a. Indemnity Clause: Contractor shall fully indemnify, defend, and save harmless the Division, Eligible Users, and the State of 
Utah from all claims, losses, suits, actions, damages, and costs of every name and description arising out of Contractor’s 
performance of this Contract caused by any intentional act, omission or negligence of Contractor, its agents, employees, officers, 
partners, and Subcontractors, without limitation; provided, however, that the Contractor shall not indemnify for that portion of 
any claim, loss, or damage due to the fault of the Division, the Eligible User, or the State of Utah. Any limitations of the 
Contractor’s liability will not apply to injuries to persons, including death, or to damages to property. 
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b. Governmental Immunity Act: In accordance with the Constitution of the State of Utah and the Governmental Immunity Act of 
Utah (“the Act”, Utah Code §§63G-7-101 to 904, as amended), the Division and the State of Utah have no liability for the 
operations, acts, or omissions of the Contractor or any third party. Any indemnity obligations of the Division, Eligible Users, or 
the State of Utah are subject to the Constitution of the State of Utah and the Act and limited to claims that arise from and to the 
extent caused by the negligent acts or omissions of the Division or the Eligible Users in the performance of the Division’s or the 
Eligible User’s obligations under this Contract. 

c. Intellectual Property Indemnification: Contractor warrants and represents it has full ownership and clear title free of all liens 
and encumbrances to any Good delivered under this contract. Contractor also warrants that any Good, Custom Deliverable, or 
Service furnished by Contractor under this Contract, including its use by the Eligible Users in unaltered form, will not infringe any 
copyrights, patents, trade secrets, or other proprietary rights.  

 Contractor will release, indemnify, and hold the Division, the Eligible Users, and the State of Utah harmless from liability or 
damages of any kind or nature, including Contractor's use of any copyrighted or un-copyrighted composition, secret process, 
patented or un-patented invention, article, or appliance furnished or used in Contractor’s performance of this Contract. 
Additionally, if such a claim or liability is based upon an allegation that a Good, Custom Deliverable, or Service furnished by 
Contractor infringes on any right protected by any patent, copyright, trademark, trade secret, and/or proprietary right, Contractor 
shall indemnify and hold harmless the Division, the Eligible Users, and the State of Utah for any judgments, settlements, costs, 
and reasonable attorneys’ fees resulting from such a claim or liability. Contractor shall defend all actions brought upon such 
matters to be indemnified hereunder and pay all costs and expenses incidental thereto; however, the Eligible Users shall have 
the right, at its option, to participate in the defense of any such action at its own expense without relieving Contractor of any 
obligation hereunder. If there are any limitations of liability in this Contract, such limitations will not apply to this section. 

11. HARDWARE WARRANTY: THE STATE OF UTAH DOES NOT ACCEPT ANY PROCUREMENT ITEM “AS-IS”. CONTRACTOR 
WARRANTS ALL HARDWARE PORTIONS OF ANY GOOD OR CUSTOM DELIVERABLE THAT IT DIRECTLY OR INDIRECTLY 
PROVIDES FOR A PERIOD OF ONE YEAR. ALL WARRANTIES GRANTED TO THE DIVISION AND ELIGIBLE USERS BY THE 
UNIFORM COMMERCIAL CODE OF THE STATE OF UTAH APPLY TO THIS CONTRACT. PRODUCT LIABILITY DISCLAIMERS 
AND/OR WARRANTY DISCLAIMERS FROM CONTRACTOR OR ITS SUPPLIERS ARE REJECTED. CONTRACTOR WARRANTS 
THAT THE HARDWARE: (A) WILL PERFORM AS SPECIFIED IN THE RESPONSE; (B) WILL LIVE UP TO ALL SPECIFIC CLAIMS 
LISTED IN THE RESPONSE; (C) WILL BE SUITABLE FOR THE ORDINARY PURPOSES FOR WHICH THE HARDWARE IS 
USED; (D) WILL BE SUITABLE FOR ANY SPECIAL PURPOSES THAT THE DIVISION HAS RELIED ON CONTRACTOR’S SKILL 
OR JUDGMENT TO CONSIDER WHEN IT ADVISED THE DIVISION ABOUT THE HARDWARE IN THE RESPONSE; (E) THE 
HARDWARE HAS BEEN PROPERLY DESIGNED AND MANUFACTURED; AND (F) IS FREE OF SIGNIFICANT DEFECTS.  

12. SOFTWARE WARRANTY: THE STATE OF UTAH DOES NOT ACCEPT ANY PROCUREMENT ITEM “AS-IS”. CONTRACTOR 
WARRANTS FOR A PERIOD OF NINETY DAYS FROM THE DATE OF ACCEPTANCE THAT THE SOFTWARE PORTIONS OF 
THE GOODS AND CUSTOM DELIVERABLES THAT CONTRACTOR DIRECTLY OR INDIRECTLY PROVIDES WILL: (A) 
PERFORM IN ACCORDANCE WITH THE SPECIFIC CLAIMS PROVIDED IN THE RESPONSE; (B) BE SUITABLE FOR THE 
ORDINARY PURPOSES FOR WHICH SUCH GOODS AND CUSTOM DELIVERABLES ARE USED; (C) BE SUITABLE FOR ANY 
SPECIAL PURPOSES THAT THE ELIGIBLE USER HAS RELIED ON CONTRACTOR’S SKILL OR JUDGMENT TO CONSIDER 
WHEN IT ADVISED THE STATE ABOUT THE GOODS OR CUSTOM DELIVERABLES; (D) HAVE BEEN PROPERLY DESIGNED 
AND MANUFACTURED; AND (E) BE FREE OF SIGNIFICANT DEFECTS. CONTRACTOR SHALL PROVIDE THE ELIGIBLE USER 
WITH BUG FIXES, INCLUDING INFORMING THE ELIGIBLE USERS OF ANY KNOWN SOFTWARE BUGS OR SOFTWARE 
DEFECTS THAT MAY AFFECT THE STATE’S USE OF THE SOFTWARE. 

13. WARRANTY REMEDIES: Upon breach of warranty, Contractor will repair or replace (at no charge to the Eligible User) the 
nonconforming Goods or Custom Deliverables. If the repaired and/or replaced products are inadequate, Contractor will refund the 
full amount of any payments that have been made for the failed products. These remedies are in addition to any other remedies 
provided by law or equity. 

14. UPDATES AND UPGRADES: Contractor grants to the Eligible User a non-exclusive, non-transferable license to use upgrades and 
updates provided by Contractor during the Contract Period. Upgrades and updates are subject to the terms of this Contract. The 
Eligible User reserves the right to accept updates and upgrades at its discretion and to determine if such updates comply with the 
requirements in the Contract scope of work. 

15. BUG FIXING AND REMOTE DIAGNOSTICS: Contractor shall use commercially reasonable efforts to provide work-around solutions 
or patches to reported software problems. With the Eligible User’s prior written authorization, Contractor may perform remote 
diagnostics to work on reported problems. If the Eligible User declines remote diagnostics, Contractor and the Eligible User may 
agree to on-site technical support, subject to the terms of the Contract. 

16. TECHNICAL SUPPORT AND MAINTENANCE: If technical support and maintenance is required by the Contract, Contractor will 
use commercially reasonable efforts to respond to the Eligible User in a reasonable time, and in all events, in accordance with the 
specific timeframes detailed in the Contract, when the Eligible User makes technical support or maintenance requests. 

17. PHYSICAL DELIVERY: All non-electronic deliveries will be F.O.B. destination with all transportation and handling charges paid by 
Contractor. Contractor is responsible for including any freight charges due by the Eligible User to Contractor when providing quotes 
to the Eligible User. Invoices listing freight charges that were not identified in the quote will be returned to the Contractor to remove 
such costs. Responsibility and liability for loss or damage will remain with Contractor until final inspection and acceptance, when 
responsibility will pass to the Eligible User except as to latent defects, fraud, and Contractor's warranty obligations.   

18. ELECTRONIC DELIVERY: Contractor may electronically deliver any Good or Custom Deliverable to the Eligible User or provide any 
Good and Custom Deliverable for download from the Internet, if pre-approved in writing by the Eligible User. Contractor shall ensure 
the confidentiality of electronic deliveries in transit. Contractor warrants that all electronic deliveries will be free of known malware, 
bugs, Trojan horses, etc. 
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19. ACCEPTANCE PERIOD: A Good, Custom Deliverable, or Service furnished under this Contract shall function in accordance with 
the specifications identified in this Contract and Solicitation. If the Goods and Custom Deliverables delivered do not conform to the 
specifications identified in this Contract and Solicitation (“Defects”), the Eligible User shall within thirty (30) calendar days of the 
delivery date (“Acceptance Period”) notify Contractor in writing of the Defects. Upon receiving notice, Contractor shall use reasonable 
efforts to correct the Defects within fourteen (14) calendar days (“Cure Period”). The Eligible User’s acceptance of a Good, Custom 
Deliverable, or Services occurs at the end of the Acceptance Period or Cure Period, whichever is later. 

 If after the Cure Period, a Good, Custom Deliverable, or Service still has Defects, then the Eligible User may, at its option: (a) declare 
Contractor to be in breach and terminate this Contract; (b) demand replacement conforming Goods, Custom Deliverables, or Services 
from Contractor at no additional cost to the Eligible User; or (c) continue the Cure Period for an additional time period agreed upon 
by the Eligible User and Contractor in writing. Contractor shall pay all costs related to the preparation and shipping of the replacement 
products. No products shall be deemed accepted and no invoices shall be paid until acceptance. The warranty period will begin upon 
the end of the Acceptance Period. 

20. SECURE PROTECTION AND HANDLING OF STATE DATA: If Contractor is given access to State Data, the protection of State 
Data shall be an integral part of the business activities of Contractor, and Contractor shall ensure that there is no inappropriate or 
unauthorized use of State Data. Contractor shall safeguard the confidentiality, integrity, and availability of the State Data and comply 
with the conditions outlined below. The Eligible User reserves the right to verify Contractor’s adherence to the following conditions to 
ensure they are met: 
a. Network Security: Contractor shall maintain network security that, at a minimum, includes: network firewall provisioning, 

intrusion detection, and regular third-party penetration testing. Contractor shall maintain network security and ensure that 
Contractor network security policies conform to one of the following: 
1) Those standards the State of Utah applies to its own network, found outlined in DTS Policy 5000-0002 Enterprise 

Information Security Policy; 
2) Current standards set forth and maintained by the National Institute of Standards and Technology, includes those at: 

http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-53r4.pdf; or 
3) Any generally recognized comparable standard that Contractor then applies to its own network and pre-approved by the 

Eligible User in writing. 

b. State Data Security: Contractor shall protect and maintain the security of State Data with protection that is at least as good as 
or better than that maintained by the State of Utah which will be provided by an Eligible User upon Contractor’s request (DTS 
Policy 5000-0002). These security measures included but are not limited to maintaining secure environments that are patched 
and up to date with all appropriate security updates as designated (ex. Microsoft Notification). The Eligible User reserves the 
right to determine if Contractor’s level of protection meets the Eligible User’s security requirements. 

c. State Data Transmission: Contractor shall ensure all transmission or exchange of system application data with the Eligible 
User and State of Utah and/or any other parties expressly designated by the State of Utah, shall take place via secure means 
(ex. HTTPS or FTPS). 

d. State Data Storage: All State Data will be stored and maintained in data centers in the United States. No State Data will be 
processed on or transferred to any portable or laptop computing device or portable storage medium, except for devices that are 
used and kept only at Contractor’s United States data centers, unless such medium is part of the Contractor's designated backup 
and recovery process.  

e. Access: Contractor shall permit its employees and Subcontractors to remotely access non-State Data only as required to provide 
technical support.  

f. State Data Encryption: Contractor shall store all data provided to Contractor, including State, as well as any backups made of 
that data, in encrypted form using no less than 128 bit key and include all data as part of a designated backup and recovery 
process. 

g. Password Protection: Any portable or laptop computer that has access to the Eligible User’s or State of Utah networks, or 
stores any Eligible User data shall be equipped with strong and secure password protection. 

h. Confidential Information Certification: Contractor shall sign a Confidential Information Certification form prior to being given 
access to confidential computerized records.     

i. State Data Re-Use: All data exchanged shall be used expressly and solely for the purpose enumerated in this Contract. No 
State Data of any kind may be transmitted, exchanged, or provided to other contractors or third parties except on a case-by-
case basis as specifically agreed to in writing by the Eligible User.  

j. State Data Destruction: Upon expiration or termination of this Contract, Contractor shall erase, destroy, and render unreadable 
all State Data from all non-state computer systems and backups, and certify in writing that these actions have been completed 
within thirty (30) days of the expiration or termination of this Contract or within seven (7) days of the request of the Eligible User, 
whichever shall come first, unless the Eligible User provides Contractor with a written directive. The Eligible User’s written 
directive may require that certain data be preserved in accordance with applicable law. 

k. Services Shall Be Performed Within United States: ALL OF THE SERVICES RELATED TO STATE DATA SHALL BE 
PERFORMED WITHIN THE BORDERS AND JURISDICTION OF THE UNITED STATES. 

l. User Support: Contractor may provide technical user support on a 24/7 basis using a Follow the Sun model, unless otherwise 
prohibited by this contract. 

21. SECURITY INCIDENT OR DATA BREACH NOTIFICATION: Contractor shall immediately inform the Eligible User of any Security 
Incident or Data Breach. It is within the Eligible User’s discretion to determine whether any attempted unauthorized access is a 
Security Incident or a Data Breach. 
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a. Incident Response: Contractor may need to communicate with outside parties regarding a Security Incident, which may include 
contacting law enforcement and seeking external expertise as mutually agreed upon, defined by law or contained in this Contract. 
Discussing Security Incidents with the Eligible User should be handled on an urgent as-needed basis, as part of Contractor’s 
communication and mitigation processes, defined by law or contained in this Contract. 

b. Security Incident Reporting Requirements: Contractor shall promptly report a Security Incident to the Eligible User. 

c. Breach Reporting Requirements: As required by Utah Code 13-44-202 or any other law, Contractor shall immediately notify 
the Eligible User of a Data Breach that affects the security of State Data. 

22. DATA BREACH RESPONSIBILITIES: Contractor shall comply with all applicable laws that require the notification of individuals in 
the event of a Data Breach or other events requiring notification(DTS Policy 5000-0002 Enterprise Information Security Policy). In 
the event of a Data Breach or other event requiring notification under applicable law (Utah Code § 13-44-101 thru 301 et al), 
Contractor shall: (a) cooperate with the Eligible User by sharing information relevant to the Data Breach; (b) promptly implement 
necessary remedial measures, if necessary; and (c) document responsive actions taken related to the Data Breach, including any 
post-incident review of events and actions taken to make changes in business practices in relation to the Data Breach. If the Data 
Breach requires public notification, all communication shall be coordinated with the Eligible User. Contractor is responsible for all 
notification and remedial costs and damages. 

23. STATE INFORMATION TECHNOLOGY POLICIES: If Contractor is providing an Executive Branch Agency of the State of Utah with 
Goods or Custom Deliverables, Contractor shall comply with policies and procedures that meet or exceed those DTS follows for 
internally developed goods and deliverables to minimize security risk, ensure applicable Utah and Federal laws are followed, address 
issues with accessibility and mobile device access, and prevent outages and data breaches within the State of Utah’s environment. 
Contractor shall comply with the following DTS Policies: 

a. DTS Policy 4000-0001, Enterprise Application and Database Deployment Policy: A Contractor developing software for the 
State to develop and establish proper controls that will ensure a clear separation of duties between developing and deploying 
applications and databases to minimize security risk; to meet due diligence requirements pursuant to applicable Utah and federal 
regulations; to enforce contractual obligations; and to protect the State's electronic information and information technology 
assets.  

b. DTS policy 4000-0002, Enterprise Password Standards Policy: A Contractor developing software for the State must ensure 
it complies with the password requirements of the Enterprise Password Standards Policy.  

c. DTS Policy 4000-0003, Software Development Life Cycle Policy: A Contractor developing software for the State shall work 
with DTS in implementing a Software Development Lifecycle (SDLC) that addresses key issues of security, accessibility, mobile 
device access, and standards compliance.  

d. DTS Policy 4000-0004, Change Management Policy: Goods or Custom Deliverables furnished or Services performed by 
Contractor which have the potential to cause any form of outage or to modify DTS’s or the State of Utah’s infrastructure must be 
reviewed by the DTS Change Management Committee. Any outages or Data Breaches which are a result of Contractor’s failure 
to comply with DTS instructions and policies will result in Contractor’s liability for all damages resulting from or associated with 
the outage or Data Breach.  

24. CONFIDENTIALITY: This section does not apply to records where disclosure is regulated under Federal or State laws. 

GRAMA applies only to records, therefore if information (other than Non-Public Data, Public Health Information, or State Data) is 
disclosed orally by either party which either party wishes to remain confidential, then each party shall adhere to the following: 

Each party will: (a) limit disclosure of any such information to Authorized Persons who have a need to know such information in 
connection with the current or contemplated business relationship between the parties to which this Contract relates, and only for 
that purpose; (b) advise its Authorized Persons of the proprietary nature of the information and of the obligations set forth in this 
Contract and require such Authorized Persons to keep the information confidential; (c) shall keep all information strictly confidential 
by using a reasonable degree of care, but not less than the degree of care used by it in safeguarding its own confidential information; 
and (d) not disclose any such information received by it to any third parties, except as otherwise agreed to in writing by the disclosing 
party. Each party will notify the other of any misuse or misappropriation of such information that comes to said party’s attention.  

This duty of confidentiality shall be ongoing and survive the Contract Period. 

25. Reserved 

26. OWNERSHIP IN INTELLECTUAL PROPERTY: The Parties recognize that each has no right, title, or interest, proprietary or 
otherwise, in or to the name, logo, or intellectual property owned or licensed by the other. The Parties shall not, without the prior 
written consent of the other or as authorized in this Contract, use the name, logo, or intellectual property owned or licensed by the 
other. 

27. OWNERSHIP IN CUSTOM DELIVERABLES: Contractor warrants, represents and conveys full ownership, clear title free of all liens 
and encumbrances to any Custom Deliverable. Contractor conveys the ownership in Custom Deliverables as defined in this 
Attachment A to the Eligible User. All intellectual property rights, title and interest in the Custom Deliverables shall transfer to the 
Eligible User, subject to the following: 

a. Contractor has received payment for the Custom Deliverables, 

b. Each party will retain all rights to Background IP, even if embedded in the Custom Deliverables. 

c. Custom Deliverables, excluding Contractor’s Background IP may not be marketed or distributed without written approval by the 
Eligible User. 
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Contractor shall grant to the Eligible User a perpetual, irrevocable, royalty-free license to use Contractor’s Background IP as 
defined above, solely for the Eligible User to use the Custom Deliverables.  

28. LICENSE FOR GOODS: For the Goods delivered that include Contractor’s scripts and code and are not considered Custom 
Deliverables, Contractor grants the Eligible User a non-exclusive, non-transferable, irrevocable, perpetual right to use, copy, and, 
without the right to sublicense, for the Eligible User’s internal business operation under this Contract  

29. OWNERSHIP, PROTECTION, AND USE OF RECORDS: The Eligible User shall own exclusive title to all information and data 
gathered, reports developed, and conclusions reached by the Eligible User in performance of this Contract. Contractor may not use, 
except in meeting its obligations under this Contract, information gathered, reports developed, or conclusions reached by the Eligible 
User in performance of this Contract without the express written consent of the Eligible User.  

30. OWNERSHIP, PROTECTION, AND USE OF DATA: The Eligible User shall own and retain unlimited rights to use, disclose, or 
duplicate all information and data (copyrighted or otherwise) developed, derived, documented, stored, or furnished by Contractor 
under this Contract. Contractor, and any Subcontractors under its control, expressly agrees not to use Non-Public Data without prior 
written permission from the Eligible User. 

31. OWNERSHIP, PROTECTION, AND USE OF CONFIDENTIAL FEDERAL, UTAH, OR LOCAL GOVERNMENT INTERNAL 
BUSINESS PROCESSES AND PROCEDURES: In the event that the Eligible User provides Contractor with confidential federal or 
state business processes, policies, procedures, or practices, pursuant to this Contract, Contractor shall hold such information in 
confidence, in accordance with applicable laws and industry standards of confidentiality, and not to copy, reproduce, sell, assign, 
license, market, transfer, or otherwise dispose of, give, or disclose such information to third parties or use such information for any 
purpose whatsoever other than the performance of this Contract. The improper use or disclosure by any party of protected internal 
federal or state business processes, policies, procedures, or practices is prohibited. Confidential federal or state business processes, 
policies, procedures, or practices shall not be divulged by Contractor or its Subcontractors, except for the performance of this 
Contract, unless prior written consent has been obtained in advance from the Eligible User. 

32. OWNERSHIP, PROTECTION, AND RETURN OF DOCUMENTS AND DATA UPON CONTRACT TERMINATION OR 
COMPLETION: All documents and data pertaining to work required by this Contract will be the property of the Eligible User, and 
must be delivered to the Eligible User within thirty (30) working days after termination or expiration of this Contract, and without 
restriction or limitation to their future use. Any State Data returned under this section must either be in the format as originally 
provided, in a format that is readily usable by the Eligible User, or formatted in a way that it can be used. The costs for returning 
documents and data to the Eligible User are included in this Contract. 

33. ORDERING AND INVOICING: For State of Utah Executive Branch Agencies, a purchase order must be sent to the Contractor by 
DTS prior to any work being initiated, product shipped, or invoices cut under this contract. All orders will be shipped promptly in 
accordance with the delivery schedule. Contractor will promptly submit invoices (within 30 days after shipment or delivery of goods 
or services, with the exclusion of end of fiscal year invoicing for Executive Branch Agencies) to the appropriate Eligible User. The 
contract number shall be listed on all invoices, freight tickets, and correspondence relating to an order under this Contract. The prices 
paid by the Eligible User shall not exceed prices listed in this Contract. The Eligible User shall adjust or return any invoice reflecting 
incorrect pricing. For Executive Branch Agencies, Contractor must send all invoices no later than July 10, or the last working day 
prior, to the State for all work completed or items received during the State’s fiscal year of July 1-June 30. 

34. PAYMENT AND NOTICE:   

a. Payments will be made within thirty (30) days from the date a correct invoice is received. For Executive Branch Agencies, a 
correct invoice will contain the contract and purchase order numbers as indicated in Section 33. After sixty (60) days from the 
date a correct invoice is received by the appropriate State official, the Contractor may assess interest on overdue, undisputed 
account charges up to the interest rate paid by the IRS on refund claims, plus two percent, computed in accordance with Section 
15-6-3, Utah Prompt Payment Act of Utah Code, as amended.  

b. The contract costs may be changed only by written amendment. All payments to Contractor will be remitted by mail, by electronic 
funds transfer, or by the Eligible User’s purchasing card (major credit card). The Division will not pay electronic payment fees of 
any kind. 

c. Any written protest of the final contract payment must filed with the Eligible User within ten (10) working days of receipt of final 
payment. If no protest is received, the Eligible User, the Division, and the State of Utah are released from all claims and all 
liability to Contractor for fees and costs pursuant to this Contract. 

d. Overpayment: If during or subsequent to the Contract an audit determines that payments were incorrectly reported or paid by 
the Eligible User to Contractor, then Contractor shall, upon written request, immediately refund to the Eligible User any such 
overpayments. 

35. CONTRACTOR’S INSURANCE RESPONSIBILITY: The Contractor shall maintain the following insurance coverage: 

a. Workers’ compensation insurance during the term of this Contract for all its employees and any Subcontractor employees related 
to this Contract. Workers’ compensation insurance shall cover full liability under the workers’ compensation laws of the 
jurisdiction in which the work is performed at the statutory limits required by said jurisdiction. 

b. Commercial general liability [CGL] insurance from an insurance company authorized to do business in the State of Utah. The 
limits of the CGL insurance policy will be no less than one million dollars ($1,000,000.00) per person per occurrence and three 
million dollars ($3,000,000.00) aggregate. 

c. Commercial automobile liability [CAL] insurance from an insurance company authorized to do business in the State of Utah. The 
CAL insurance policy must cover bodily injury and property damage liability and be applicable to all vehicles used in your 
performance of Services under this Agreement whether owned, non-owned, leased, or hired. The minimum liability limit must be 
$1 million per occurrence, combined single limit. The CAL insurance policy is required if Contractor will use a vehicle in the 
performance of this Contract. 
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d. Other insurance policies specified in the Solicitation. 

Certificate of Insurance, showing up-to-date coverage, shall be on file with the State before the Contract may commence. Failure 
to provide proof of insurance as required will be deemed a material breach of this Contract.  

Contractor’s failure to maintain this insurance requirement for the Contract Period will be grounds for immediate termination. 

36. ADDITIONAL INSURANCE REQUIREMENTS: 

a. Professional liability insurance in the amount as described in the Solicitation for this Contract, if applicable. 

b. Any other insurance policies described or referenced in the Solicitation for this Contract. 

c. Any type of insurance or any increase of limits of liability not described in this Contract which the Contractor requires for its own 
protection or on account of any federal, Utah, or local statute, rule, or regulation shall be its own responsibility, and shall be 
provided at Contractor’s own expense. 

d. The carrying of insurance required by this Contract shall not be interpreted as relieving the Contractor of any other responsibility 
or liability under this Contract or any applicable law, statute, rule, regulation, or order. Contractor must provide proof of the above 
listed policies within thirty (30) days of being awarded this Contract. 

37. ASSIGNMENT/SUBCONTRACT: Contractor will not assign, sell, transfer, subcontract or sublet rights, or delegate responsibilities 
under this Contract, in whole or in part, without the prior written approval of the Division.  

38. TERMINATION: This Contract may be terminated for cause by either party upon written notice being given by the other party. The 
party in violation will be given ten (10) calendar days, or as otherwise agreed upon in writing, after notification to correct and cease 
the violations, after which this Contract may be terminated for cause immediately and subject to the remedies below. This Contract 
may also be terminated without cause (for convenience) by the Division, upon thirty (30) calendar days written termination notice 
being given to the Contractor. The Division and the Contractor may agree to terminate this Contract, in whole or in part, at any time 
by mutual written agreement.  

Contractor shall be compensated for the Services properly performed and goods properly provided pursuant to this Contract up to 
the effective date of termination as stated in the notice. Contractor agrees that in the event of termination for cause or without cause, 
Contractor’s sole remedy and monetary recovery from the Division, the Eligible User, or the State of Utah is limited to payment for 
all work properly performed as authorized under this Contract up to the date of termination, and any reasonable pro-rated monies 
that may be owed as a result of Contractor having to terminate other contracts necessarily and appropriately entered into by 
Contractor pursuant to this Contract, after receipt and verification of documented evidence of those terminated contracts.  

39. TERMINATION UPON DEFAULT: In the event this Contract is terminated for default by Contractor, the Division may procure Goods, 
Custom Deliverables, or Services similar to those terminated, and Contractor shall be liable to the Division for any and all cover costs 
and damages. 

40. SUSPENSION OF WORK: The Division may suspend Contractor’s responsibilities under this Contract without terminating this 
Contract by issuing a written notice. Contractor’s responsibilities may then be reinstated upon written notice from the Division. 

41. DEFAULT AND REMEDIES: Any of the following events will constitute cause for the Division to declare Contractor in default of this 
Contract for nonperformance of contractual requirements or a material breach of any term or condition of this Contract. The Division 
will issue a written notice of default and may provide a fourteen (14) day period in which Contractor will have an opportunity to cure. 
Time allowed for cure will not diminish or eliminate Contractor's liability for damages. If the default remains, after Contractor has been 
provided the opportunity to cure, the Division may exercise any remedy provided by law; terminate this Contract and any related 
contracts or portions thereof; (c) impose liquidated damages, if liquidated damages are listed in the contract; (d) suspend or debar 
Contractor from receiving future solicitations; or (e) demand a full refund of the Goods, Custom Deliverables, or Services furnished 
by Contractor that are defective or Services that were inadequately performed. 

42. FORCE MAJEURE: Neither party to this Contract will be held responsible for delay or default caused by fire, riot, acts of God, or war 
which is beyond that party's reasonable control. The Division may immediately terminate this Contract after determining such delay 
will reasonably prevent successful performance of this Contract. 

43. CONFLICT OF TERMS: Contractor terms and conditions must be attached to this Contract. No other terms and conditions will apply 
to this Contract, including terms listed or referenced on a Contractor’s website, quotation/sales order, purchase orders, or invoice. In 
the event of any conflict in the contract terms and conditions, the order of precedence is: (a) This Attachment A; (b) the Division’s 
Contract Signature Page(s); (c) State of Utah’s Additional Terms and Conditions, if any; and (d) Contractor Terms and Conditions, if 
any. Attachment A will be given precedence over any provisions including, limitation of liability, indemnification, standard of care, 
insurance, or warranty, and will not be nullified by or exception created by more specific terms elsewhere in this Contract. 

44. SURVIVORSHIP: The contractual provisions that will remain in effect after expiration or termination of this Contract are: (a) Contract 
Jurisdiction, Choice of Law, and Venue; (b) Secure Protection and Handling of State Data; (c) Data Breach Responsibilities; (d) 
Ownership in Custom Deliverables; (e) Ownership, Protection, and Use of Records, including Residuals of such records; and (f) 
Ownership, Protection, and Use of Confidential Federal, Utah, or Local Government Internal Business Processes, including residuals 
of such confidential business processes; (g) Ownership, Protection, and Return of Documents and Data Upon Contract Termination 
or Completion; (h) Confidentiality; (i) Conflict of Terms; and (j) any other terms that by their nature would survive the expiration, 
completion, or termination of this contract. 

45. RELEVANT STATE AND FEDERAL LAWS 

a. Conflict of Interest with State Employees: Contractor shall comply and cooperate in good faith with all conflict of interest and 
ethic laws, including Section 63G-6a-2404, Utah Procurement Code, as amended. 
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b. Procurement Ethics: Contractor understands that a person who is interested in any way in the sale of any supplies, services, 
products, construction, or insurance to the State of Utah is violating the law if the person gives or offers to give any compensation, 
gratuity, contribution, loan, or reward, or any promise thereof to any person acting as a procurement officer on behalf of the 
State of Utah, or who in any official capacity participates in the procurement of such supplies, services, products, construction, 
or insurance, whether it is given for their own use or for the use or benefit of any other person or organization (63G-6a-2304.5, 
Utah Procurement Code, as amended). 

c. Contact Information: Per Utah Code §§63G-6a-110 and 35A-2-203, the State shall make Contractor’s contact information 
available to the State of Utah Department of Workforce Services. The State of Utah Department of Workforce Services may post 
information regarding Contractor’s job vacancies on its website. 

d. Employment Practices: Contractor shall abide by the following employment laws: (i)Title VI and VII of the Civil Rights Act of 
1964 (42 U.S.C. 2000e) which prohibits discrimination against any employee or applicant for employment or any applicant or 
recipient of services, on the basis of race, religion, color, or national origin; (ii) Executive Order No. 11246, as amended, which 
prohibits discrimination on the basis of sex; (iii) 45 CFR 90 which prohibits discrimination on the basis of age; (iv) Section 504 
of the Rehabilitation Act of 1973, or the Americans with Disabilities Act of 1990 which prohibits discrimination on the basis of 
disabilities; and (v) Utah's Executive Order 2019-1, dated February 5, 2019, which prohibits unlawful harassment in the work 
place. Contractor shall abide by any other laws, regulations, or orders that prohibit the discrimination of any kind of any of 
Contractor’s employees. 

e. Compliance with Accessibility Standards: Contractor shall comply with the Accessibility Standards of Section 508 
Amendment to the Rehabilitation Act of 1973. Contractor shall comply with Utah Administrative Code R895-14-3(3), which states 
that contractors developing new websites or applications for State agencies are required to meet accessibility guidelines subject 
to rule R895 and correct any items that do not meet these guidelines at no cost to the agency. Contractor shall comply with Utah 
Administrative Code R895-14-4(2), which states that contractors proposing IT products and services shall provide Voluntary 
Product Accessibility Template® (VPAT™) documents. 

46. RIGHT TO MONITOR PERFORMANCE AND AUDIT 

a. Audit: Contractor shall, upon written notification permit the Division, or a third party designated by the Division, to perform an 
assessment, audit, examination, or review of all of Contractor’s sites and environments - including physical, technical, and virtual 
sites and environments - in order to confirm Contractor’s compliance with this Contract; associated scopes of work; and 
applicable laws, regulations, and industry standards. Contractor shall fully cooperate with such assessment by providing access 
to knowledgeable personnel; physical premises; records; technical and physical infrastructures; and any other person, place, or 
object which may assist the Division or its designee in completing such assessment. Upon request, Contractor shall provide the 
results of any audit performed by or on behalf of Contractor that would assist the Division or its designee in confirming 
Contractor’s compliance with this Contract; associated scopes of work; and applicable laws, regulations, and industry standards. 

b. Monitor Performance: The Division and Eligible Users reserve the right to monitor Contractor’s performance, perform plan 
checks, plan reviews, other reviews, and/or comment upon the Services of Contractor. This includes Contractor’s 
Subcontractors, if any. Results of any evaluation may be made available to the Contractor upon Contractor’s request.  

47. TIME IS OF THE ESSENCE: The Services shall be completed and Goods and Custom Deliverables delivered by any applicable 
deadline stated in this Contract. Time is of the essence.  

48. STANDARD OF CARE: For Services of Contractor which require licenses and certifications, such Services shall be performed in 
accordance with the standard of care exercised by licensed members of their respective professions having substantial experience 
providing similar services which similarities include the type, magnitude, and complexity of the Services that are the subject of this 
Contract.  

49. LARGE VOLUME DISCOUNT PRICING: Eligible Users may seek to obtain additional volume discount pricing for large orders 
provided Contractor is willing to offer additional discounts for large volume orders.  No amendment to this Contract is necessary for 
Contractor to offer discount pricing to an Eligible User for large volume purchases.  

50. ELIGIBLE USER PARTICIPATION: Participation under this Contract by Eligible Users is voluntarily determined by each Eligible 
User. Contractor agrees to supply each Eligible User with Goods based upon the same terms, conditions and prices of this Contract. 

51. INDIVIDUAL CUSTOMERS: Each Eligible User that purchases Goods from this Contract will be treated as if they were individual 
customers. Each Eligible User will be responsible to follow the terms and conditions of this Contract.  Contractor agrees that each 
Eligible User will be responsible for their own charges, fees, and liabilities. Contractor shall apply the charges to each Eligible User 
individually. The Division is not responsible for any unpaid invoice. 

52. QUANTITY ESTIMATES: The Division does not guarantee any purchase amount under this Contract.  Estimated quantities are for 
Solicitation purposes only and are not to be construed as a guarantee. 

53. ORDERING: Orders will be placed by the using Eligible User directly with Contractor. All orders will be shipped promptly in 
accordance with the terms of this Contract.  

54. REPORTS AND FEES:   

a. Administrative Fee: Contractor agrees to provide a quarterly administrative fee to the State in the form of a check, EFT or online 
payment through the Division’s Automated Vendor Usage Management System.  Checks will be payable to the “State of Utah 
Division of Purchasing” and will be sent to State of Utah, Division of Purchasing, Attn: Cooperative Contracts, PO Box 141061, 
Salt Lake City, UT  84114-1061.  The Administrative Fee will be the amount listed in the Solicitation and will apply to all purchases 
(net of any returns, credits, or adjustments) made under this Contract. 

b. Quarterly Reports: Contractor agrees to provide a quarterly utilization report, reflecting net sales to the State during the 
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associated fee period. The report will show the dollar volume of purchases by each Eligible User. The quarterly report will be 
provided in secure electronic format through the Division’s Automated Vendor Usage Management System found at: 
https://statecontracts.utah.gov/Vendor.  

c. Report Schedule: Quarterly utilization reports shall be made in accordance with the following schedule: 
Period End  Reports Due 
March 31  April 30 
June 30   July 31 
September 30  October 31 
December 31  January 31 

d. Fee Payment: After the Division receives the quarterly utilization report it will send Contractor an invoice for the total quarterly 
administrative fee owed to the Division. Contractor shall pay the quarterly administrative fee within thirty (30) days from receipt of 
invoice. 

55. Timely Reports and Fees: If the quarterly administrative fee is not paid by thirty (30) days of receipt of invoice or quarterly utilization 
reports are not received by the report due date, then Contractor will be in material breach of this Contract.   

     (Revision Date: 23 April 2020) 

 

https://statecontracts.utah.gov/Vendor
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ATTACHMENT C: STANDARD STATE PROVISIONS 

FOR CONTRACTS AND GRANTS 
REVISED DECEMBER 15, 2017 

1. Definitions: For purposes of this Attachment, “Party” shall mean the Contractor, Grantee or Subrecipient, with whom

the State of Vermont is executing this Agreement and consistent with the form of the Agreement.  “Agreement” shall mean

the specific contract or grant to which this form is attached.

2. Entire Agreement: This Agreement, whether in the form of a contract, State-funded grant, or Federally-funded grant,

represents the entire agreement between the parties on the subject matter. All prior agreements, representations, statements,

negotiations, and understandings shall have no effect.

3. Governing Law, Jurisdiction and Venue; No Waiver of Jury Trial: This Agreement will be governed by the laws of

the State of Vermont. Any action or proceeding brought by either the State or the Party in connection with this Agreement

shall be brought and enforced in the Superior Court of the State of Vermont, Civil Division, Washington Unit.  The Party

irrevocably submits to the jurisdiction of this court for any action or proceeding regarding this Agreement.  The Party agrees

that it must first exhaust any applicable administrative remedies with respect to any cause of action that it may have against

the State with regard to its performance under this Agreement. Party agrees that the State shall not be required to submit to

binding arbitration or waive its right to a jury trial.

4. Sovereign Immunity: The State reserves all immunities, defenses, rights or actions arising out of the State’s sovereign

status or under the Eleventh Amendment to the United States Constitution. No waiver of the State’s immunities, defenses,

rights or actions shall be implied or otherwise deemed to exist by reason of the State’s entry into this Agreement.

5. No Employee Benefits For Party: The Party understands that the State will not provide any individual retirement

benefits, group life insurance, group health and dental insurance, vacation or sick leave, workers compensation or other

benefits or services available to State employees, nor will the State withhold any state or Federal taxes except as required

under applicable tax laws, which shall be determined in advance of execution of the Agreement. The Party understands that

all tax returns required by the Internal Revenue Code and the State of Vermont, including but not limited to income,

withholding, sales and use, and rooms and meals, must be filed by the Party, and information as to Agreement income will

be provided by the State of Vermont to the Internal Revenue Service and the Vermont Department of Taxes.

6. Independence: The Party will act in an independent capacity and not as officers or employees of the State.

7. Defense and Indemnity: The Party shall defend the State and its officers and employees against all third party claims or

suits arising in whole or in part from any act or omission of the Party or of any agent of the Party in connection with the

performance of this Agreement. The State shall notify the Party in the event of any such claim or suit, and the Party shall

immediately retain counsel and otherwise provide a complete defense against the entire claim or suit.  The State retains the

right to participate at its own expense in the defense of any claim.  The State shall have the right to approve all proposed

settlements of such claims or suits.

After a final judgment or settlement, the Party may request recoupment of specific defense costs and may file suit in 

Washington Superior Court requesting recoupment. The Party shall be entitled to recoup costs only upon a showing that 

such costs were entirely unrelated to the defense of any claim arising from an act or omission of the Party in connection 

with the performance of this Agreement.  

The Party shall indemnify the State and its officers and employees if the State, its officers or employees become legally 

obligated to pay any damages or losses arising from any act or omission of the Party or an agent of the Party in connection 

with the performance of this Agreement.   

Notwithstanding any contrary language anywhere, in no event shall the terms of this Agreement or any document furnished 

by the Party in connection with its performance under this Agreement obligate the State to (1) defend or indemnify the Party 

or any third party, or (2) otherwise be liable for the expenses or reimbursement, including attorneys’ fees, collection costs 

or other costs of the Party or any third party. 

8. Insurance: Before commencing work on this Agreement the Party must provide certificates of insurance to show that

the following minimum coverages are in effect. It is the responsibility of the Party to maintain current certificates of

insurance on file with the State through the term of this Agreement. No warranty is made that the coverages and limits listed
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herein are adequate to cover and protect the interests of the Party for the Party’s operations. These are solely minimums that 

have been established to protect the interests of the State.  

Workers Compensation: With respect to all operations performed, the Party shall carry workers’ compensation insurance in 

accordance with the laws of the State of Vermont. Vermont will accept an out-of-state employer's workers’ compensation 

coverage while operating in Vermont provided that the insurance carrier is licensed to write insurance in Vermont and an 

amendatory endorsement is added to the policy adding Vermont for coverage purposes. Otherwise, the party shall secure a 

Vermont workers’ compensation policy, if necessary to comply with Vermont law.   

General Liability and Property Damage: With respect to all operations performed under this Agreement, the Party shall 

carry general liability insurance having all major divisions of coverage including, but not limited to:  

Premises - Operations  

Products and Completed Operations  

Personal Injury Liability  

Contractual Liability  

The policy shall be on an occurrence form and limits shall not be less than:  

$1,000,000 Each Occurrence  

$2,000,000 General Aggregate  

$1,000,000 Products/Completed Operations Aggregate  

$1,000,000 Personal & Advertising Injury 

Automotive Liability: The Party shall carry automotive liability insurance covering all motor vehicles, including hired and 

non-owned coverage, used in connection with the Agreement. Limits of coverage shall not be less than $500,000 combined 

single limit.  If performance of this Agreement involves construction, or the transport of persons or hazardous materials, 

limits of coverage shall not be less than $1,000,000 combined single limit.  

Additional Insured. The General Liability and Property Damage coverages required for performance of this Agreement shall 

include the State of Vermont and its agencies, departments, officers and employees as Additional Insureds.  If performance 

of this Agreement involves construction, or the transport of persons or hazardous materials, then the required Automotive 

Liability coverage shall include the State of Vermont and its agencies, departments, officers and employees as Additional 

Insureds.  Coverage shall be primary and non-contributory with any other insurance and self-insurance.   

Notice of Cancellation or Change. There shall be no cancellation, change, potential exhaustion of aggregate limits or non-

renewal of insurance coverage(s) without thirty (30) days written prior written notice to the State.   

9. Reliance by the State on Representations: All payments by the State under this Agreement will be made in reliance 

upon the accuracy of all representations made by the Party in accordance with this Agreement, including but not limited to 

bills, invoices, progress reports and other proofs of work.  

10. False Claims Act: The Party acknowledges that it is subject to the Vermont False Claims Act as set forth in 32 V.S.A. 

§ 630 et seq.  If the Party violates the Vermont False Claims Act it shall be liable to the State for civil penalties, treble 

damages and the costs of the investigation and prosecution of such violation, including attorney’s fees, except as the same 

may be reduced by a court of competent jurisdiction. The Party’s liability to the State under the False Claims Act shall not 

be limited notwithstanding any agreement of the State to otherwise limit Party’s liability.  

11. Whistleblower Protections: The Party shall not discriminate or retaliate against one of its employees or agents for 

disclosing information concerning a violation of law, fraud, waste, abuse of authority or acts threatening health or safety, 

including but not limited to allegations concerning the False Claims Act.  Further, the Party shall not require such employees 

or agents to forego monetary awards as a result of such disclosures, nor should they be required to report misconduct to the 

Party or its agents prior to reporting to any governmental entity and/or the public. 

12. Location of State Data: No State data received, obtained, or generated by the Party in connection with performance 

under this Agreement shall be processed, transmitted, stored, or transferred by any means outside the continental United 

States, except with the express written permission of the State.  

13. Records Available for Audit: The Party shall maintain all records pertaining to performance under this agreement. 

“Records” means any written or recorded information, regardless of physical form or characteristics, which is produced or 
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acquired by the Party in the performance of this agreement. Records produced or acquired in a machine readable electronic 

format shall be maintained in that format. The records described shall be made available at reasonable times during the 

period of the Agreement and for three years thereafter or for any period required by law for inspection by any authorized 

representatives of the State or Federal Government. If any litigation, claim, or audit is started before the expiration of the 

three-year period, the records shall be retained until all litigation, claims or audit findings involving the records have been 

resolved.  

14. Fair Employment Practices and Americans with Disabilities Act: Party agrees to comply with the requirement of 21 

V.S.A. Chapter 5, Subchapter 6, relating to fair employment practices, to the full extent applicable. Party shall also ensure, 

to the full extent required by the Americans with Disabilities Act of 1990, as amended, that qualified individuals with 

disabilities receive equitable access to the services, programs, and activities provided by the Party under this Agreement.  

15. Set Off: The State may set off any sums which the Party owes the State against any sums due the Party under this 

Agreement; provided, however, that any set off of amounts due the State of Vermont as taxes shall be in accordance with 

the procedures more specifically provided hereinafter.  

16. Taxes Due to the State:  

A. Party understands and acknowledges responsibility, if applicable, for compliance with State tax laws, including 

income tax withholding for employees performing services within the State, payment of use tax on property used 

within the State, corporate and/or personal income tax on income earned within the State.  

B. Party certifies under the pains and penalties of perjury that, as of the date this Agreement is signed, the Party is in 

good standing with respect to, or in full compliance with, a plan to pay any and all taxes due the State of Vermont.  

C. Party understands that final payment under this Agreement may be withheld if the Commissioner of Taxes 

determines that the Party is not in good standing with respect to or in full compliance with a plan to pay any and all 

taxes due to the State of Vermont.  

D. Party also understands the State may set off taxes (and related penalties, interest and fees) due to the State of 

Vermont, but only if the Party has failed to make an appeal within the time allowed by law, or an appeal has been 

taken and finally determined and the Party has no further legal recourse to contest the amounts due.  

17. Taxation of Purchases: All State purchases must be invoiced tax free.  An exemption certificate will be furnished upon 

request with respect to otherwise taxable items. 

18. Child Support: (Only applicable if the Party is a natural person, not a corporation or partnership.) Party states that, as 

of the date this Agreement is signed, he/she:  

A. is not under any obligation to pay child support; or  

B. is under such an obligation and is in good standing with respect to that obligation; or  

C. has agreed to a payment plan with the Vermont Office of Child Support Services and is in full compliance with that 

plan.  

Party makes this statement with regard to support owed to any and all children residing in Vermont. In addition, if the Party 

is a resident of Vermont, Party makes this statement with regard to support owed to any and all children residing in any 

other state or territory of the United States.  

19. Sub-Agreements: Party shall not assign, subcontract or subgrant the performance of this Agreement or any portion 

thereof to any other Party without the prior written approval of the State. Party shall be responsible and liable to the State 

for all acts or omissions of subcontractors and any other person performing work under this Agreement pursuant to an 

agreement with Party or any subcontractor. 

In the case this Agreement is a contract with a total cost in excess of $250,000, the Party shall provide to the State a list of 

all proposed subcontractors and subcontractors’ subcontractors, together with the identity of those subcontractors’ workers 

compensation insurance providers, and additional required or requested information, as applicable, in accordance with 

Section 32 of The Vermont Recovery and Reinvestment Act of 2009 (Act No. 54).   

Party shall include the following provisions of this Attachment C in all subcontracts for work performed solely for the State 

of Vermont and subcontracts for work performed in the State of Vermont:  Section 10 (“False Claims Act”); Section 11 

(“Whistleblower Protections”); Section 12 (“Location of State Data”); Section 14 (“Fair Employment Practices and 
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Americans with Disabilities Act”); Section 16 (“Taxes Due the State”); Section 18 (“Child Support”); Section 20 (“No Gifts 

or Gratuities”); Section 22 (“Certification Regarding Debarment”); Section 30 (“State Facilities”); and Section 32.A 

(“Certification Regarding Use of State Funds”). 

20. No Gifts or Gratuities: Party shall not give title or possession of anything of substantial value (including property, 

currency, travel and/or education programs) to any officer or employee of the State during the term of this Agreement.  

21. Copies: Party shall use reasonable best efforts to ensure that all written reports prepared under this Agreement are 

printed using both sides of the paper.  

22. Certification Regarding Debarment: Party certifies under pains and penalties of perjury that, as of the date that this 

Agreement is signed, neither Party nor Party’s principals (officers, directors, owners, or partners) are presently debarred, 

suspended, proposed for debarment, declared ineligible or excluded from participation in Federal programs, or programs 

supported in whole or in part by Federal funds.  

Party further certifies under pains and penalties of perjury that, as of the date that this Agreement is signed, Party is not 

presently debarred, suspended, nor named on the State’s debarment list at: http://bgs.vermont.gov/purchasing/debarment  

23. Conflict of Interest: Party shall fully disclose, in writing, any conflicts of interest or potential conflicts of interest.   

24. Confidentiality: Party acknowledges and agrees that this Agreement and any and all information obtained by the State 

from the Party in connection with this Agreement are subject to the State of Vermont Access to Public Records Act, 1 

V.S.A. § 315 et seq.   

25. Force Majeure: Neither the State nor the Party shall be liable to the other for any failure or delay of performance of 

any obligations under this Agreement to the extent such failure or delay shall have been wholly or principally caused by 

acts or events beyond its reasonable control rendering performance illegal or impossible (excluding strikes or lock-outs) 

(“Force Majeure”). Where Force Majeure is asserted, the nonperforming party must prove that it made all reasonable efforts 

to remove, eliminate or minimize such cause of delay or damages, diligently pursued performance of its obligations under 

this Agreement, substantially fulfilled all non-excused obligations, and timely notified the other party of the likelihood or 

actual occurrence of an event described in this paragraph.  

26. Marketing: Party shall not refer to the State in any publicity materials, information pamphlets, press releases, research 

reports, advertising, sales promotions, trade shows, or marketing materials or similar communications to third parties except 

with the prior written consent of the State. 

27. Termination:  

A. Non-Appropriation: If this Agreement extends into more than one fiscal year of the State (July 1 to June 30), and 

if appropriations are insufficient to support this Agreement, the State may cancel at the end of the fiscal year, or 

otherwise upon the expiration of existing appropriation authority. In the case that this Agreement is a Grant that is 

funded in whole or in part by Federal funds, and in the event Federal funds become unavailable or reduced, the 

State may suspend or cancel this Grant immediately, and the State shall have no obligation to pay Subrecipient from 

State revenues. 

B. Termination for Cause: Either party may terminate this Agreement if a party materially breaches its obligations 

under this Agreement, and such breach is not cured within thirty (30) days after delivery of the non-breaching 

party’s notice or such longer time as the non-breaching party may specify in the notice.   

C. Termination Assistance: Upon nearing the end of the final term or termination of this Agreement, without respect 

to cause, the Party shall take all reasonable and prudent measures to facilitate any transition required by the State.  

All State property, tangible and intangible, shall be returned to the State upon demand at no additional cost to the 

State in a format acceptable to the State. 

28. Continuity of Performance: In the event of a dispute between the Party and the State, each party will continue to 

perform its obligations under this Agreement during the resolution of the dispute until this Agreement is terminated in 

accordance with its terms. 
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29. No Implied Waiver of Remedies: Either party’s delay or failure to exercise any right, power or remedy under this 

Agreement shall not impair any such right, power or remedy, or be construed as a waiver of any such right, power or remedy.  

All waivers must be in writing. 

30. State Facilities: If the State makes space available to the Party in any State facility during the term of this Agreement 

for purposes of the Party’s performance under this Agreement, the Party shall only use the space in accordance with all 

policies and procedures governing access to and use of State facilities which shall be made available upon request.  State 

facilities will be made available to Party on an “AS IS, WHERE IS” basis, with no warranties whatsoever. 

31. Requirements Pertaining Only to Federal Grants and Subrecipient Agreements: If this Agreement is a grant that 

is funded in whole or in part by Federal funds:  

A. Requirement to Have a Single Audit: The Subrecipient will complete the Subrecipient Annual Report annually 

within 45 days after its fiscal year end, informing the State of Vermont whether or not a Single Audit is required 

for the prior fiscal year. If a Single Audit is required, the Subrecipient will submit a copy of the audit report to the 

granting Party within 9 months. If a single audit is not required, only the Subrecipient Annual Report is required.  

For fiscal years ending before December 25, 2015, a Single Audit is required if the subrecipient expends $500,000 

or more in Federal assistance during its fiscal year and must be conducted in accordance with OMB Circular A-

133. For fiscal years ending on or after December 25, 2015, a Single Audit is required if the subrecipient expends 

$750,000 or more in Federal assistance during its fiscal year and must be conducted in accordance with 2 CFR 

Chapter I, Chapter II, Part 200, Subpart F. The Subrecipient Annual Report is required to be submitted within 45 

days, whether or not a Single Audit is required.  

B. Internal Controls: In accordance with 2 CFR Part II, §200.303, the Party must establish and maintain effective 

internal control over the Federal award to provide reasonable assurance that the Party is managing the Federal award 

in compliance with Federal statutes, regulations, and the terms and conditions of the award. These internal controls 

should be in compliance with guidance in “Standards for Internal Control in the Federal Government” issued by the 

Comptroller General of the United States and the “Internal Control Integrated Framework”, issued by the 

Committee of Sponsoring Organizations of the Treadway Commission (COSO). 

C. Mandatory Disclosures: In accordance with 2 CFR Part II, §200.113, Party must disclose, in a timely manner, in 

writing to the State, all violations of Federal criminal law involving fraud, bribery, or gratuity violations potentially 

affecting the Federal award. Failure to make required disclosures may result in the imposition of sanctions which 

may include disallowance of costs incurred, withholding of payments, termination of the Agreement, 

suspension/debarment, etc. 

32. Requirements Pertaining Only to State-Funded Grants: 

A. Certification Regarding Use of State Funds: If Party is an employer and this Agreement is a State-funded grant 

in excess of $1,001, Party certifies that none of these State funds will be used to interfere with or restrain the exercise 

of Party’s employee’s rights with respect to unionization. 

B. Good Standing Certification (Act 154 of 2016): If this Agreement is a State-funded grant, Party hereby represents: 

(i) that it has signed and provided to the State the form prescribed by the Secretary of Administration for purposes 

of certifying that it is in good standing (as provided in Section 13(a)(2) of Act 154) with the Agency of Natural 

Resources and the Agency of Agriculture, Food and Markets, or otherwise explaining the circumstances 

surrounding the inability to so certify, and (ii) that it will comply with the requirements stated therein. 

 

(End of Standard Provisions) 
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ATTACHMENT D 
INFORMATION TECHNOLOGY SYSTEM IMPLEMENTATION 

TERMS AND CONDITIONS (rev. 3/08/19) 

 

1. MODIFICATIONS TO CONTRACTOR DOCUMENTS 

The parties specifically agree that the Contractor Documents are hereby modified and superseded 

by Attachment C and this Attachment D.  

“Contractor Documents” shall mean one or more document, agreement or other instrument 

required by Contractor in connection with the performance of the products and services being 

purchased by the State, regardless of format, including the license agreement, end user license 

agreement or similar document, any hyperlinks to documents contained in the Contractor 

Documents, agreement or other instrument and any other paper or “shrinkwrap,” “clickwrap,” 

“browsewrap” or other electronic version thereof. 

2. NO SUBSEQUENT, UNILATERAL MODIFICATION OF TERMS BY CONTRACTOR 

Notwithstanding any other provision or other unilateral license terms which may be issued by 

Contractor during the Term of this Contract, and irrespective of whether any such provisions have 

been proposed prior to or after the issuance of an order for the products and services being 

purchased by the State, as applicable, the components of which are licensed under the Contractor 

Documents, or the fact that such other agreement may be affixed to or accompany the products 

and services being purchased by the State, as applicable, upon delivery, the terms and conditions 

set forth herein shall supersede and govern licensing and delivery of all products and services 

hereunder.  

3. TERM OF CONTRACTOR’S DOCUMENTS; PAYMENT TERMS 

Contractor acknowledges and agrees that, to the extent a Contractor Document provides for 

alternate term or termination provisions, including automatic renewals, such sections shall be 

waived and shall have no force and effect.  All Contractor Documents shall run concurrently with 

the term of this Contract; provided, however, to the extent the State has purchased a perpetual 

license to use the Contractor’s software, hardware or other services, such license shall remain in 

place unless expressly terminated in accordance with the terms of this Contract.  Contractor 

acknowledges and agrees that, to the extent a Contractor Document provides for payment terms 

which differ from the payment terms set forth in Attachment B, such sections shall be waived and 

shall have no force and effect and the terms in Attachment B shall govern.   

4. OWNERSHIP AND LICENSE IN DELIVERABLES 

4.1 Contractor Intellectual Property. Contractor shall retain all right, title and interest in and to 

any work, ideas, inventions, discoveries, tools, methodology, computer programs, processes 

and improvements and any other intellectual property, tangible or intangible, that has been 

created by Contractor prior to entering into this Contract (“Contractor Intellectual Property”).  

Should the State require a license for the use of Contractor Intellectual Property in connection 

with the development or use of the items that Contractor is required to deliver to the State 
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under this Contract, including Work Product (“Deliverables”), the Contractor shall grant the 

State a royalty-free license for such development and use.  For the avoidance of doubt, Work 

Product shall not be deemed to include Contractor Intellectual Property, provided the State 

shall be granted an irrevocable, perpetual, non-exclusive royalty-free license to use any such 

Contractor Intellectual Property that is incorporated into Work Product. 

4.2 State Intellectual Property. The State shall retain all right, title and interest in and to (i) all 

content and all property, data and information furnished by or on behalf of the State or any 

agency, commission or board thereof, and to all information that is created under this Contract, 

including, but not limited to, all data that is generated under this Contract as a result of the use 

by Contractor, the State or any third party of any technology systems or knowledge bases that 

are developed for the State and used by Contractor hereunder, and all other rights, tangible or 

intangible; and (ii) all State trademarks, trade names, logos and other State identifiers, Internet 

uniform resource locators, State user name or names, Internet addresses and e-mail addresses 

obtained or developed pursuant to this Contract (collectively, “State Intellectual Property”).  

Contractor may not use State Intellectual Property for any purpose other than as specified in 

this Contract. Upon expiration or termination of this Contract, Contractor shall return or 

destroy all State Intellectual Property and all copies thereof, and Contractor shall have no 

further right or license to such State Intellectual Property.  

Contractor acquires no rights or licenses, including, without limitation, intellectual property 

rights or licenses, to use State Intellectual Property for its own purposes.  In no event shall the 

Contractor claim any security interest in State Intellectual Property. 

4.3 Work Product. All Work Product shall belong exclusively to the State, with the State having 

the sole and exclusive right to apply for, obtain, register, hold and renew, in its own name 

and/or for its own benefit, all patents and copyrights, and all applications and registrations, 

renewals and continuations thereof and/or any and all other appropriate protection. To the 

extent exclusive title and/or complete and exclusive ownership rights in and to any Work 

Product may not originally vest in the State by operation of law or otherwise as contemplated 

hereunder, Contractor shall immediately upon request, unconditionally and irrevocably assign, 

transfer and convey to the State all right, title and interest therein.   

“Work Product” means any tangible or intangible ideas, inventions, improvements, 

modifications, discoveries, development, customization, configuration, methodologies or 

processes, designs, models, drawings, photographs, reports, formulas, algorithms, patterns, 

devices, compilations, databases, computer programs, work of authorship, specifications, 

operating instructions, procedures manuals or other documentation, technique, know-how, 

secret, or intellectual property right whatsoever or any interest therein (whether patentable or 

not patentable or registerable under copyright or similar statutes or subject to analogous 

protection), that is specifically made, conceived, discovered or reduced to practice by 

Contractor, either solely or jointly with others, pursuant to this Contract. Work Product does 

not include Contractor Intellectual Property or third party intellectual property. 

To the extent delivered under this Contract, upon full payment to Contractor in accordance 

with Attachment B, and subject to the terms and conditions contained herein, Contractor 

hereby (i) assigns to State all rights in and to all Deliverables, except to the extent they include 

any Contractor Intellectual Property; and (ii) grants to State a perpetual, non-exclusive, 

irrevocable, royalty-free license to use for State’s internal business purposes, any Contractor 
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Intellectual Property included in the Deliverables in connection with its use of the Deliverables 

and, subject to the State’s obligations with respect to Confidential Information, authorize 

others to do the same on the State’s behalf. Except for the foregoing license grant, Contractor 

or its licensors retain all rights in and to all Contractor Intellectual Property.   

The Contractor shall not sell or copyright a Deliverable without explicit permission from the 

State. 

If the Contractor is operating a system or application on behalf of the State of Vermont, then 

the Contractor shall not make information entered into the system or application available for 

uses by any other party than the State of Vermont, without prior authorization by the State. 

Nothing herein shall entitle the State to pre-existing Contractor Intellectual Property or 

Contractor Intellectual Property developed outside of this Contract with no assistance from 

State.  

5. CONFIDENTIALITY AND NON-DISCLOSURE; SECURITY BREACH REPORTING 

5.1 For purposes of this Contract, confidential information will not include information or material 

which (a) enters the public domain (other than as a result of a breach of this Contract); (b) was 

in the receiving party’s possession prior to its receipt from the disclosing party; (c) is 

independently developed by the receiving party without the use of confidential information; 

(d) is obtained by the receiving party from a third party under no obligation of confidentiality 

to the disclosing party; or (e) is not exempt from disclosure under applicable State law. 

5.2 Confidentiality of Contractor Information.  The Contractor acknowledges and agrees that 

this Contract and any and all Contractor information obtained by the State in connection with 

this Contract are subject to the State of Vermont Access to Public Records Act, 1 V.S.A. § 315 

et seq.  The State will not disclose information for which a reasonable claim of exemption can 

be made pursuant to 1 V.S.A. § 317(c), including, but not limited to, trade secrets, proprietary 

information or financial information, including any formulae, plan, pattern, process, tool, 

mechanism, compound, procedure, production data, or compilation of information which is 

not patented, which is known only to the Contractor, and which gives the Contractor an 

opportunity to obtain business advantage over competitors who do not know it or use it. 

The State shall immediately notify Contractor of any request made under the Access to Public 

Records Act, or any request or demand by any court, governmental agency or other person 

asserting a demand or request for Contractor information.  Contractor may, in its discretion, 

seek an appropriate protective order, or otherwise defend any right it may have to maintain the 

confidentiality of such information under applicable State law within three business days of 

the State’s receipt of any such request.  Contractor agrees that it will not make any claim against 

the State if the State makes available to the public any information in accordance with the 

Access to Public Records Act or in response to a binding order from a court or governmental 

body or agency compelling its production.  Contractor shall indemnify the State for any costs 

or expenses incurred by the State, including, but not limited to, attorneys’ fees awarded in 

accordance with 1 V.S.A. § 320, in connection with any action brought in connection with 

Contractor’s attempts to prevent or unreasonably delay public disclosure of Contractor’s 

information if a final decision of a court of competent jurisdiction determines that the State 

improperly withheld such information and that the improper withholding was based on 

Contractor’s attempts to prevent public disclosure of Contractor’s information. 
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The State agrees that (a) it will use the Contractor information only as may be necessary in the 

course of performing duties, receiving services or exercising rights under this Contract; (b) it 

will provide at a minimum the same care to avoid disclosure or unauthorized use of Contractor 

information as it provides to protect its own similar confidential and proprietary information; 

(c) except as required by the Access to Records Act, it will not disclose such information orally 

or in writing to any third party unless that third party is subject to a written confidentiality 

agreement that contains restrictions and safeguards at least as restrictive as those contained in 

this Contract; (d) it will take all reasonable precautions to protect the Contractor’s information; 

and (e) it will not otherwise appropriate such information to its own use or to the use of any 

other person or entity. 

Contractor may affix an appropriate legend to Contractor information that is provided under 

this Contract to reflect the Contractor’s determination that any such information is a trade 

secret, proprietary information or financial information at time of delivery or disclosure. 

5.3 Confidentiality of State Information.  In performance of this Contract, and any exhibit or 

schedule hereunder, the Contractor acknowledges that certain State Data (as defined below), 

to which the Contractor may have access may contain individual federal tax information, 

personal protected health information and other individually identifiable information protected 

by State or federal law or otherwise exempt from disclosure under the State of Vermont Access 

to Public Records Act, 1 V.S.A. § 315 et seq. (“State Data”).   

State Data shall not be stored, accessed from, or transferred to any location outside the United 

States. 

Unless otherwise instructed by the State, Contractor agrees to keep confidential all State Data.  

The Contractor agrees that (a) it will use the State Data  only as may be necessary in the course 

of performing duties or exercising rights under this Contract; (b) it will provide at a minimum 

the same care to avoid disclosure or unauthorized use of State Data as it provides to protect its 

own similar confidential and proprietary information; (c) it will not publish, reproduce, or 

otherwise divulge any State Data in whole or in part, in any manner or form orally or in writing 

to any third party unless it has received written approval from the State and that third party is 

subject to a written confidentiality agreement that contains restrictions and safeguards at least 

as restrictive as those contained in this Contract; (d) it will take all reasonable precautions to 

protect the State’s information; and (e) it will not otherwise appropriate such information to its 

own use or to the use of any other person or entity.  Contractor will take reasonable measures 

as are necessary to restrict access to State Data in the Contractor’s possession to only those 

employees on its staff who must have the information on a “need to know” basis.  The 

Contractor shall not retain any State Data except to the extent required to perform the services 

under this Contract. 

Contractor shall not access State user accounts or State Data, except in the course of data center 

operations, response to service or technical issues, as required by the express terms of this 

Contract, or at State’s written request.   

Contractor may not share State Data with its parent company or other affiliate without State’s 

express written consent. 

The Contractor shall promptly notify the State of any request or demand by any court, 

governmental agency or other person asserting a demand or request for State Data to which 
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the Contractor or any third party hosting service of the Contractor may have access, so that the 

State may seek an appropriate protective order.   

6. SECURITY OF STATE INFORMATION  

6.1 Security Standards.  To the extent the Contractor or its subcontractors, affiliates or agents 

handles, collects, stores, disseminates or otherwise deals with State Data, the Contractor 

represents and warrants that it has implemented and it shall maintain during the term of this 

Contract the highest industry standard administrative, technical, and physical safeguards and 

controls consistent with NIST Special Publication 800-53 (version 4 or higher) and Federal 

Information Processing Standards Publication 200 and designed to (i) ensure the security and 

confidentiality of State Data; (ii) protect against any anticipated security threats or hazards to 

the security or integrity of  the State Data; and (iii) protect against unauthorized access to or 

use of State Data.  Such measures shall include at a minimum: (1) access controls on 

information systems, including controls to authenticate and permit access to State Data only to 

authorized individuals and controls to prevent the Contractor employees from providing State 

Data to unauthorized individuals who may seek to obtain this information (whether through 

fraudulent means or otherwise); (2) industry-standard firewall protection; (3) encryption of 

electronic State Data while in transit from the Contractor networks to external networks; (4) 

measures to store in a secure fashion all State Data which shall include, but not be limited to, 

encryption at rest and multiple levels of authentication; (5) dual control procedures, 

segregation of duties, and pre-employment criminal background checks for employees with 

responsibilities for or access to State Data; (6) measures to ensure that the State Data shall not 

be altered or corrupted without the prior written consent of the State; (7) measures to protect 

against destruction, loss or damage of State Data due to potential environmental hazards, such 

as fire and water damage; (8) staff training to implement the information security measures; 

and (9) monitoring of the security of any portions of the Contractor systems that are used in 

the provision of the services against intrusion on a twenty-four (24) hour a day basis.  

6.2 Security Breach Notice and Reporting.  The Contractor shall have policies and procedures 

in place for the effective management of Security Breaches, as defined below, which shall be 

made available to the State upon request. 

In addition to the requirements set forth in any applicable Business Associate Agreement as 

may be attached to this Contract, in the event of any actual security breach or reasonable belief 

of an actual security breach the Contractor either suffers or learns of that either compromises 

or could compromise State Data (a “Security Breach”), the Contractor shall notify the State 

within 24 hours of its discovery.  Contractor shall immediately determine the nature and extent 

of the Security Breach, contain the incident by stopping the unauthorized practice, recover 

records, shut down the system that was breached, revoke access and/or correct weaknesses in 

physical security.  Contractor shall report to the State: (i) the nature of the Security Breach; (ii) 

the State Data used or disclosed; (iii) who made the unauthorized use or received the 

unauthorized disclosure; (iv) what the Contractor has done or shall do to mitigate any 

deleterious effect of the unauthorized use or disclosure; and (v) what corrective action the 

Contractor has taken or shall take to prevent future similar unauthorized use or disclosure.  The 

Contractor shall provide such other information, including a written report, as reasonably 

requested by the State.  Contractor shall analyze and document the incident and provide all 

notices required by applicable law. 
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In accordance with Section 9 V.S.A. §2435(b)(3), the Contractor shall notify the Office of the 

Attorney General, or, if applicable, Vermont Department of Financial Regulation (“DFR”), 

within fourteen (14) business days of the Contractor’s discovery of the Security Breach.  The 

notice shall provide a preliminary description of the breach.  The foregoing notice requirement 

shall be included in the subcontracts of any of Contractor’s subcontractors, affiliates or agents 

which may be “data collectors” hereunder.  

The Contractor agrees to fully cooperate with the State and assume responsibility at its own 

expense for the following, to be determined in the sole discretion of the State: (i) notice to 

affected consumers if the State determines it to be appropriate under the circumstances of any 

particular Security Breach, in a form recommended by the AGO; and (ii) investigation and 

remediation associated with a Security Breach, including but not limited to, outside 

investigation, forensics, counsel, crisis management and credit monitoring, in the sole 

determination of the State.   

The Contractor agrees to comply with all applicable laws, as such laws may be amended from 

time to time (including, but not limited to, Chapter 62 of Title 9 of the Vermont Statutes and 

all applicable State and federal laws, rules or regulations) that require notification in the event 

of unauthorized release of personally-identifiable information or other event requiring 

notification.   

In addition to any other indemnification obligations in this Contract, the Contractor shall fully 

indemnify and save harmless the State from any costs, loss or damage to the State resulting 

from a Security Breach or the unauthorized disclosure of State Data by the Contractor, its 

officers, agents, employees, and subcontractors. 

6.3 Security Policies.  To the extent the Contractor or its subcontractors, affiliates or agents 

handles, collects, stores, disseminates or otherwise deals with State Data, the Contractor will 

have an information security policy that protects its systems and processes and media that may 

contain State Data from internal and external security threats and State Data from unauthorized 

disclosure, and will have provided a copy of such policy to the State. The Contractor shall 

provide the State with not less than thirty (30) days advance written notice of any material 

amendment or modification of such policies. 

6.4 Operations Security.  To the extent the Contractor or its subcontractors, affiliates or agents 

handles, collects, stores, disseminates or otherwise deals with State Data, the Contractor shall 

cause an SSAE 18 SOC 2 Type 2 audit report to be conducted annually.  The audit results and 

the Contractor’s plan for addressing or resolution of the audit results shall be shared with the 

State within sixty (60) days of the Contractor's receipt of the audit results.  Further, on an 

annual basis, within 90 days of the end of the Contractor’s fiscal year, the Contractor shall 

transmit its annual audited financial statements to the State.   

6.5 Redundant Back-Up. The Contractor shall maintain a fully redundant backup data center 

geographically separated from its main data center that maintains near realtime replication of 

data from the main data center. The Contractor’s back-up policies shall be made available to 

the State upon request.  The Contractor shall provide the State with not less than thirty (30) 

days advance written notice of any material amendment or modification of such policies. 

6.6 Vulnerability Testing. The Contractor shall run quarterly vulnerability assessments and 

promptly report results to the State.  Contractor shall remediate all critical issues within 90 
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days, all medium issues within 120 days and low issues within 180 days.  Contractor shall 

obtain written State approval for any exceptions. Once remediation is complete, Contractor 

shall re-perform the test. 

7. CONTRACTOR’S REPRESENTATIONS AND WARRANTIES 

7.1 General Representations and Warranties.  The Contractor represents, warrants and 

covenants that: 

(i) The Contractor has all requisite power and authority to execute, deliver and perform 

its obligations under this Contract and the execution, delivery and performance of 

this Contract by the Contractor has been duly authorized by the Contractor. 

(ii) There is no outstanding litigation, arbitrated matter or other dispute to which the 

Contractor is a party which, if decided unfavorably to the Contractor, would 

reasonably be expected to have a material adverse effect on the Contractor’s ability 

to fulfill its obligations under this Contract. 

(iii) The Contractor will comply with all laws applicable to its performance of the 

services and otherwise to the Contractor in connection with its obligations under 

this Contract. 

(iv) The Contractor (a) owns, or has the right to use under valid and enforceable 

agreements, all intellectual property rights reasonably necessary for and related to 

delivery of the services and provision of the Deliverables as set forth in this 

Contract; (b) shall be responsible for and have full authority to license all 

proprietary and/or third party software modules, including algorithms and 

protocols, that Contractor incorporates into its product; and (c) none of the 

Deliverables or other materials or technology provided by the Contractor to the 

State will infringe upon or misappropriate the intellectual property rights of any 

third party. 

(v) The Contractor has adequate resources to fulfill its obligations under this Contract. 

(vi) Neither Contractor nor Contractor’s subcontractors has past state or federal 

violations, convictions or suspensions relating to miscoding of employees in NCCI 

job codes for purposes of differentiating between independent contractors and 

employees. 

7.2 Contractor’s Performance Warranties.  Contractor represents and warrants to the State that: 

(i) All Deliverables will be free from material errors and shall perform in accordance 

with the specifications therefor for a period of at least one year.  

(ii) Contractor will provide to the State commercially reasonable continuous and 

uninterrupted access to the Service, and will not interfere with the State’s access to 

and use of the Service during the term of this Contract; 

(iii) The Service is compatible with and will operate successfully with any environment 

(including web browser and operating system) specified by the Contractor in its 

documentation; 
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(iv) Each and all of the services shall be performed in a timely, diligent, professional 

and skillful manner, in accordance with the highest professional or technical 

standards applicable to such services, by qualified persons with the technical skills, 

training and experience to perform such services in the planned environment.   

(v) All Deliverables supplied by the Contractor to the State shall be transferred free 

and clear of any and all restrictions on the conditions of transfer, modification, 

licensing, sublicensing and free and clear of any and all leins, claims, mortgages, 

security interests, liabilities and encumbrances or any kind. 

(vi) Any time software is delivered to the State, whether delivered via electronic media 

or the internet, no portion of such software or the media upon which it is stored or 

delivered will have any type of software routine or other element which is designed 

to facilitate unauthorized access to or intrusion upon; or unrequested disabling or 

erasure of; or unauthorized interference with the operation of any hardware, 

software, data or peripheral equipment of or utilized by the State.  Without limiting 

the generality of the foregoing, if the State believes that harmful code may be 

present in any software delivered hereunder, Contractor will, upon State’s request, 

provide a new or clean install of the software. Notwithstanding the foregoing, 

Contractor assumes no responsibility for the State’s negligence or failure to protect 

data from viruses, or any unintended modification, destruction or disclosure. 

(vii) To the extent Contractor resells commercial hardware or software it purchased from 

a third party, Contractor will, to the extent it is legally able to do so, pass through 

any such third party warranties to the State and will reasonably cooperate in 

enforcing them.  Such warranty pass-through will not relieve the Contractor from 

Contractor’s warranty obligations set forth herein.  

7.3 Limitation on Disclaimer.  The express warranties set forth in this Contract shall be in lieu of 

all other warranties, express or implied. 

7.4 Effect of Breach of Warranty.  If, at any time during the term of this Contract, software or 

the results of Contractor’s work fail to perform according to any warranty of Contractor under 

this Contract, the State shall promptly notify Contractor in writing of such alleged 

nonconformance, and Contractor shall, at its own expense and without limiting any other rights 

or remedies of the State hereunder, re-perform or replace any services that the State has 

determined to be unsatisfactory in its reasonable discretion.  Alternatively, with State consent, 

the Contractor may refund of all amounts paid by State for the nonconforming deliverable or 

service 

8. PROFESSIONAL LIABILITY AND CYBER LIABILITY INSURANCE COVERAGE 

In addition to the insurance required in Attachment C to this Contract, before commencing work 

on this Contract and throughout the term of this Contract, Contractor agrees to procure and 

maintain (a) Technology Professional Liability insurance for any and all services performed under 

this Contract, with minimum third party coverage of $3,000,000.00 per claim, $5,000,000.00 

aggregate; and (b) first party Breach Notification Coverage of not less than $3,000,000.00.   

Before commencing work on this Contract the Contractor must provide certificates of insurance 

to show that the foregoing minimum coverages are in effect. 
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With respect to the first party Breach Notification Coverage, Contractor shall name the State of 

Vermont and its officers and employees as additional insureds for liability arising out of this 

Contract. 

9. LIMITATION OF LIABILITY.   

CONTRACTOR’S LIABILITY FOR DAMAGES TO THE STATE ARISING OUT OF THE 

SUBJECT MATTER OF THIS CONTRACT SHALL NOT EXCEED THREE TIMES THE 

MAXIMUM AMOUNT PAYABLE UNDER THIS CONTRACT, OR $_______, WHICHEVER 

IS GREATER [TO BE NEGOTIATED WITH VENDOR].  LIMITS OF LIABILITY FOR 

STATE CLAIMS SHALL NOT APPLY TO STATE CLAIMS ARISING OUT OF: (A) 

CONTRACTOR’S OBLIGATION TO INDEMNIFY THE STATE; (B) CONTRACTOR’S 

CONFIDENTIALITY OBLIGATIONS TO THE STATE; (C) PERSONAL INJURY OR 

DAMAGE TO REAL OR PERSONAL PROPERTY; (D) CONTRACTOR’S GROSS 

NEGLIGENCE, FRAUD OR INTENTIONAL MISCONDUCT; OR (E) VIOLATIONS OF THE 

STATE OF VERMONT FRAUDULENT CLAIMS ACT.  IN NO EVENT SHALL THIS LIMIT 

OF LIABILITY BE CONSTRUED TO LIMIT CONTRACTOR’S LIABILITY FOR THIRD 

PARTY CLAIMS AGAINST THE CONTRACTOR WHICH MAY ARISE OUT OF 

CONTRACTOR’S ACTS OR OMISSIONS IN THE PERFORMANCE OF THIS CONTRACT. 

NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY INDIRECT, 

INCIDENTAL OR SPECIAL DAMAGES, DAMAGES WHICH ARE UNFORESEEABLE TO 

THE PARTIES AT THE TIME OF CONTRACTING, DAMAGES WHICH ARE NOT 

PROXIMATELY CAUSED BY A PARTY, SUCH AS LOSS OF ANTICIPATED BUSINESS, 

OR LOST PROFITS, INCOME, GOODWILL, OR REVENUE IN CONNECTION WITH OR 

ARISING OUT OF THE SUBJECT MATTER OF THIS CONTRACT. 

The provisions of this Section shall apply notwithstanding any other provisions of this Contract or 

any other agreement.   

10. TRADE SECRET, PATENT AND COPYRIGHT INFRINGEMENT 

The State shall not be deemed to waive any of its rights or remedies at law or in equity in the event 

of Contractor’s trade secret, patent and/or copyright infringement. 

11 REMEDIES FOR DEFAULT; NO WAIVER OF REMEDIES 

In the event either party is in default under this Contract, the non-defaulting party may, at its option, 

pursue any or all of the remedies available to it under this Contract, including termination for 

cause, and at law or in equity. 

No delay or failure to exercise any right, power or remedy accruing to either party upon breach or 

default by the other under this Contract shall impair any such right, power or remedy, or shall be 

construed as a waiver of any such right, power or remedy, nor shall any waiver of a single breach 

or default be deemed a waiver of any subsequent breach or default.  All waivers must be in writing. 

12 NO ASSUMPTION OF COSTS 

Any requirement that the State defend or indemnify Contractor or otherwise be liable for the 

expenses or reimbursement, including attorneys’ fees, collection costs or license verification costs 

of Contractor, is hereby deleted from the Contractor Documents. 
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13 TERMINATION 

Upon termination of this Contract for any reason whatsoever, Contractor shall immediately deliver 

to the State all State information, State Intellectual Property or State Data (including without 

limitation any Deliverables for which State has made payment in whole or in part) (“State 

Materials”), that are in the possession or under the control of Contractor in whatever stage of 

development and form of recordation such State property is expressed or embodied at that time.  

In the event the Contractor ceases conducting business in the normal course, becomes insolvent, 

makes a general assignment for the benefit of creditors, suffers or permits the appointment of a 

receiver for its business or assets or avails itself of or becomes subject to any proceeding under the 

Federal Bankruptcy Act or any statute of any state relating to insolvency or the protection of rights 

of creditors, the Contractor shall immediately return all State Materials to State control; including, 

but not limited to, making all necessary access to applicable remote systems available to the State 

for purposes of downloading all State Materials. 

Contractor shall reasonably cooperate with other parties in connection with all services to be 

delivered under this Contract, including without limitation any successor provider to whom State 

Materials are to be transferred in connection with termination.   Contractor shall assist the State in 

exporting and extracting the State Materials, in a format usable without the use of the Services and 

as agreed to by State, at no additional cost.  

Any transition services requested by State involving additional knowledge transfer and support 

may be subject to a contract amendment for a fixed fee or at rates to be mutually agreed upon by 

the parties. 

If the State determines in its sole discretion that a documented transition plan is necessary, then no 

later than sixty (60) days prior to termination, Contractor and the State shall mutually prepare a 

Transition Plan identifying transition services to be provided.  

17 CONTRACTOR BANKRUPTCY.  

Contractor acknowledges that if Contractor, as a debtor in possession, or a trustee in bankruptcy 

in a case under Section 365(n) of Title 11, United States Code (the "Bankruptcy Code"), rejects 

this Contract, the State may elect to retain its rights under this Contract as provided in Section 

365(n) of the Bankruptcy Code.  Upon written request of the State to Contractor or the 

Bankruptcy Trustee, Contractor or such Bankruptcy Trustee shall not interfere with the rights of 

the State as provided in this Contract, including the right to obtain the State Intellectual Property.  

18 SOFTWARE LICENSEE COMPLIANCE REPORT.  

In lieu of any requirement that may be in a Contractor Document that the State provide the 

Contractor with access to its System for the purpose of determining State compliance with the 

terms of the Contractor Document, upon request and not more frequently than annually, the State 

will provide Contractor with a certified report concerning the State’s use of any software licensed 

for State use pursuant this Contract.  The parties agree that any non-compliance indicated by the 

report shall not constitute infringement of the licensor’s intellectual property rights, and that 

settlement payment mutually agreeable to the parties shall be the exclusive remedy for any such 

non-compliance. 
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20. SOV Cybersecurity Standard 19-01 

All products and service provided to or for the use of the State under this Contract shall be in 

compliance with State of Vermont Cybersecurity Standard 19-01, which Contractor acknowledges 

has been provided to it, and is available on-line at the following URL: 

https://digitalservices.vermont.gov/cybersecurity/cybersecurity-standards-and-directives  
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Washington – Page 1 of 3 

State of Washington  

 

3.1. WASHINGTON’S ELECTRONIC BUSINESS SOLUTIONS (WEBS) SYSTEM:  Within seven (7) days of execution of 
this Participating Addendum, Contractor shall register in the Washington State Department of 
Enterprise Services’ Electronic Business Solutions (WEBS) System at WEBS.  Contractor shall ensure 
that all of its information therein is current and accurate and that, throughout the term of the 
Master Agreement, Contractor shall maintain an accurate profile in WEBS. 

3.2. WASHINGTON’S STATEWIDE PAYEE DESK:  To be paid for contract sales, Contractors must register with 
Washington’s Statewide Payee Desk.  Washington state agencies cannot make payments to a 
contractor until it is registered.  Registration materials are available here:  Receiving Payment from 
the State. 

3.3. CONTRACT SALES REPORTING:  Contractor shall report total contract sales quarterly to Enterprise 
Services, as set forth below. 

(a) REPORTING.  Contractor shall report quarterly Contract sales in Enterprise Services’ Contract 
Sales Reporting System.  Enterprise Services will provide Contractor with a login password and 
a vendor number. 

(b) DATA.  Each sales report must identify every authorized Purchasing Entity by name as it is 
known to Enterprise Services and its total combined sales amount invoiced during the 
reporting period (i.e., sales of an entire agency or political subdivision, not its individual 
subsections).  The “Miscellaneous” option may be used only with prior approval by Enterprise 
Services.  Upon request, Contractor shall provide contact information for all authorized 
Purchasing Entities specified herein during the term of this Participating Addendum.  Refer 
sales reporting questions to the Primary Contact set forth below.  If there are no contract sales 
during the reporting period, Contractor must report zero sales. 

(c) DUE DATES FOR CONTRACT SALES REPORTING.  Quarterly Contract Sales Reports must be submitted 
electronically by the following deadlines for all sales invoiced during the applicable calendar 
quarter: 

For Calendar Quarter Ending Contract Sales Report Due 

March 31 April 30 

June 30 July 31 

September 30 October 31 

December 31 January 31 

3.4. VENDOR MANAGEMENT FEE:  Contractor shall pay to Enterprise Services a vendor management fee 
(“VMF”) of 1.5 percent on the purchase price for all contract sales (the purchase price is the total 
invoice price less applicable sales tax) authorized by this Participating Addendum. 

(a) The sum owed by Contractor to Enterprise Services as a result of the VMF is calculated as 
follows: 

Amount owed to Enterprise Services = Total contract sales invoiced (not including 
sales tax) x .0150. 

(b) The VMF must be rolled into Contractor’s current pricing.  The VMF must not be shown as a 
separate line item on any invoice unless specifically requested and approved by Enterprise 
Services. 

https://pr-webs-vendor.des.wa.gov/
http://www.des.wa.gov/services/ContractingPurchasing/Business/VendorPay/Pages/default.aspx
http://www.des.wa.gov/services/ContractingPurchasing/Business/VendorPay/Pages/default.aspx
https://apps.des.wa.gov/CSR/Login.aspx
https://apps.des.wa.gov/CSR/Login.aspx
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(c) Enterprise Services will invoice Contractor quarterly based on contract sales reported by 
Contractor.  Contractor shall not remit payment until it receives an invoice from Enterprise 
Services.  Contractor’s VMF payment to Enterprise Services must reference the following: 

▪ This Washington Master Contract No.:  _____ 

▪ The NASPO Master Agreement No.:  _____ 

▪ The year and quarter for which the VMF is being remitted, and  

▪ Contractor’s name as set forth in this Contract, if not already included on the face of 
the check. 

(d) Contractor’s failure accurately and timely to report total net sales, to submit usage reports, 
or remit payment of the VMF to Enterprise Services, may be cause for suspension or 
termination of this Participating Addendum or the exercise of any other remedies as provided 
by law. 

(e) Enterprise Services reserves the right, upon thirty (30) days advance written notice, to 
increase, reduce, or eliminate the VMF for subsequent purchases. 

(f) For purposes of the VMF, the parties agree that the initial management fee is included in the 
pricing.  Therefore, any increase or reduction of the management fee must be reflected in 
contract pricing commensurate with the adjustment. 

3.5. CONTRACTOR REPRESENTATIONS AND WARRANTIES:  Contractor makes each of the following 
representations and warranties as of the effective date of this Participating Addendum and at the 
time any order is placed pursuant to the Master Contract.  If, at the time of any such order, 
Contractor cannot make such representations and warranties, Contractor shall not process any 
orders and shall, within three (3) business days notify Enterprise Services, in writing, of such breach. 

(a) WAGE VIOLATIONS.  Contractor represents and warrants that, during the term of this Master 
Contract and the three (3) year period immediately preceding the award of the Master 
Contract, it is not determined, by a final and binding citation and notice of assessment issued 
by the Washington Department of Labor and Industries or through a civil judgment entered 
by a court of limited or general jurisdiction, to be in willful violation of any provision of 
Washington state wage laws set forth in RCW chapters 49.46, 49.48, or 49.52. 

(b) PAY EQUALITY.  Contractor represents and warrants that, among its workers, similarly employed 
individuals are compensated as equals.  For purposes of this provision, employees are similarly 
employed if the individuals work for the same employer, the performance of the job requires 
comparable skill, effort, and responsibility, and the jobs are performed under similar working 
conditions.  Job titles alone are not determinative of whether employees are similarly 
employed.  Contractor may allow differentials in compensation for its workers based in good 
faith on any of the following:  a seniority system; a merit system; a system that measures 
earnings by quantity or quality of production; a bona fide job-related factor or factors; or a 
bona fide regional difference in compensation levels.  A bona fide job-related factor or factors 
may include, but not be limited to, education, training, or experience that is: consistent with 
business necessity; not based on or derived from a gender-based differential; and accounts 
for the entire differential.  A bona fide regional difference in compensation level must be 
consistent with business necessity; not based on or derived from a gender-based differential; 
and account for the entire differential.  Notwithstanding any provision to the contrary, upon 
breach of warranty and Contractor’s failure to provide satisfactory evidence of compliance 
within thirty (30) days, Enterprise Services may suspend or terminate this Participating 
Addendum and Master Contract and any Purchaser hereunder similarly may suspend or 
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terminate its use of the Master Contract and/or any agreement entered into pursuant to this 
Participating Addendum. 

(c) EXECUTIVE ORDER 18-03 – WORKERS’ RIGHTS (MANDATORY INDIVIDUAL ARBITRATION).  Contractor 
represents and warrants, that Contractor does NOT require its employees, as a condition of 
employment, to sign or agree to mandatory individual arbitration clauses or class or collective 
action waivers.  Contractor further represents and warrants that, during the term of this 
Master Contract, Contractor shall not, as a condition of employment, require its employees 
to sign or agree to mandatory individual arbitration clauses or class or collective action 
waivers. 

3.6. COMPLIANCE WITH LAW; TAXES, LICENSES, & REGISTRATION:  Contractor shall comply with all applicable 
law.  Prior to making any sales hereunder, if Contractor is not already registered, Contractor shall 
register to conduct business in the State of Washington and promptly acquire and maintain all 
necessary licenses and registrations and pay all applicable taxes and fees.  In addition, for all sales 
to Purchasers in the State of Washington, if Contractor does not currently do so, Contractor shall 
calculate, collect, and remit, as appropriate, the applicable state and local sales tax on all invoices. 

 

 

 



 

Wisconsin – Page 1 of 11 

STATE OF WISCONSIN TERMS AND CONDITIONS 

 

1. DEFINITIONS. Words and terms shall be given their ordinary and usual meanings.  Unless negotiated 
otherwise by the parties, where capitalized, the following words and terms shall have the meanings indicated.  
The meanings shall be applicable to the singular, plural, masculine, feminine and neuter. 

“Acceptance” means a manifestation of assent by the State to the terms, Services, Deliverables or other items 

offered by the Contractor under the Contract after Inspection by the State.   

“Agency” or “State Agency” means an office, department, agency, institution of higher education, association, 

society or other body in the State of Wisconsin government created or authorized to be created by the State 

Constitution or any law, which is entitled to expend moneys appropriated by law, including the legislature and 

the courts, but not including an authority, as defined in Wis. Stat. s. 16.70(2). 

“Business Day” means any day on which the Contracting Agency is open for business. 

“Confidential Information” means all tangible and intangible information and materials being disclosed in 

connection with this Contract, in any form or medium without regard to whether the information is owned by 

the State or by a third party, which satisfies at least one of the following criteria: (i) Personally Identifiable 

Information; (ii) Proprietary Information; (iii) non-public information related to the State’s employees, 

customers, technology (including data bases, data processing and communications networking systems), 

schematics, specifications, and all information or materials derived therefrom or based thereon; or (iv) 

information expressly designated as confidential in writing by the State.  Confidential Information includes all 

information that is restricted or prohibited from disclosure by state or federal law. 

“Contracted Personnel” means a Contractor’s employees or other personnel (including officers, agents and 

Subcontractors) provided by the Contractor specifically to render Services under this Contract. 

“Contracting Agency” means the Agency entering into this Contract on behalf of the State. 

“Day” means calendar day unless otherwise specified in this Contract.   

“Default” means the omission or failure to perform a contractual duty or provide Deliverables or render 

Services as contractually required. 

“Deliverables” means all project materials, including Goods, software licenses, data, and documentation 

created during the rendering of Services hereunder.  Deliverables shall be the property of the State of 

Wisconsin unless otherwise specified in the Contract.    

“Goods” means articles of trade or items of merchandise, supplies, raw materials, or finished products, and 

may also include incidental or related services as the situation may require. 

“Inspection” means an examination of Deliverables or Services provided under this Contract in order to 

determine their fitness for use. 

“Key Personnel” means specifically identified Contracted Personnel that play a lead and critical role in 

rendering Services during the Contract term. 

“Personally Identifiable Information” means an individual’s last name and the individual’s first name or first 

initial, in combination with and linked to any of the following elements, if that element is not publicly available 

information and is not encrypted, redacted, or altered in any manner that renders the element unreadable: (a) 
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the individual’s Social Security number; (b) the individual’s driver’s license number or state identification 

number; (c) the number of the individual’s financial account, including a credit or debit card account number, 

or any security code, access code, or password that would permit access to the individual’s financial account; 

(d) the individual’s DNA profile; or (e) the individual’s unique biometric data, including fingerprint, voice print, 

retina or iris image, or any other unique physical representation, and any other information protected by state 

or federal law. 

 “Proprietary Information” means information, including a formula, pattern, compilation, program, device, 

method, technique or process to which all of the following apply: 

a. The information derives independent economic value, actual or potential, from not being generally known to, 

and not being readily ascertainable by proper means by, other persons who can obtain economic value from its 

disclosure or use. 

b. The information is the subject of efforts to maintain its secrecy that are reasonable under the circumstances.  

“Properly-submitted Invoice” is one that is submitted in accordance with instructions contained on the 

State’s Purchase Order, includes a reference to the proper Purchase Order number, and is submitted to the 

proper address for processing. 

“Purchase Order” means the State’s standard document of a purchase of Deliverables and Services. 

“Services” means all work performed, and labor, actions, recommendations, plans, research, customizations, 

modifications, documentation, and maintenance and support provided by the Contractor necessary to fulfill 

that which the Contractor is obligated to accomplish under this Contract.  

“SOW” means Statement of Work. 

“State” means the State of Wisconsin. 

“Subcontract” means an agreement, written or oral between the Contractor and any other party to fulfill the 

requirements and performance obligations of this Contract. 

“Subcontractor” means an entity that enters into a Subcontract with the Contractor for the purpose of 

delivering Deliverables or rendering Services to the State. 

“Work Center” means a charitable organization or nonprofit institution which is licensed under s. 104.07 and 

incorporated in this State or a unit of county government which is operated for the purpose of carrying out a 

program of rehabilitation for severely handicapped individuals and for providing the individuals with 

remunerative employment or other occupational rehabilitating activity of an educational or therapeutic nature, 

and which is engaged in the production of materials, supplies or equipment or the performance of contractual 

services in connection with which not less than 75% of the total hours of direct labor are performed by 

severely handicapped individuals. 

2. APPLICABLE LAW. This Contract shall be governed by the laws of the State of Wisconsin. Venue for any action 
brought under this Contract shall lie in Madison, Dane County, Wisconsin.   

3. TERM. The initial term of this Contract shall be for ____ year(s) from the effective date.  This Contract is eligible 
for ____ mutually agreed upon ____-year renewals, unless terminated as provided herein.   

4. TERMINATION FOR CAUSE.  The State may terminate this Contract after providing the Contractor with _____ 
(____) Days written notice of the Contractor’s right to cure a failure of the Contractor to perform under the 
terms of this Contract.   
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The Contractor may terminate this Contract after providing the State with _____ (____) Days written notice of the 

State’s right to cure a failure of the State to perform under the terms of this Contract.  

5. TERMINATION FOR CONVENIENCE.  The State may terminate this Contract at any time, without cause, by 
providing a written notice to the other party at least _______ (____) Days in advance of the intended date of 
termination.   

Contractor may terminate this Contract at any time, without cause, by providing a written notice to the other 

party at least _______ (____) Days in advance of the intended date of termination. 

In the event of a termination for convenience, the Contractor shall be entitled to receive compensation for any 

completed or partially completed Services rendered or Deliverables provided under the Contract.  

Compensation for partially completed Services shall be no more than the percentage of completion of the 

Services requested, as determined by the State in its sole discretion, multiplied by the corresponding payment 

for completion of such Services as set forth in the Contract.  Alternatively, at the sole discretion of the State, the 

Contractor may be compensated for the actual Service hours provided.  The State shall be entitled to a refund 

for Deliverables or Services paid for but not received or rendered, such refund to be paid within 30 Days of 

written notice to the Contractor requesting the refund.  

6. CONTRACT CANCELLATION:    

(a) The State reserves the right to cancel this Contract in whole or in part without penalty, and without prior 

notice, if the Contractor:  

 Files a petition in bankruptcy, becomes insolvent, or otherwise takes action to dissolve as a legal entity 

 Makes an assignment for the benefit of creditors 

 Fails to maintain and keep in force all required insurance, permits and licenses as provided in this 
Contract; 

 Fails to maintain the confidentiality of the State’s information that is considered to be Confidential 
Information, or 

 Performs in a manner that threatens the health or safety of a State employee, citizen, or customer. 

 (b) The State reserves the right to cancel this Contract in whole or in part without penalty, with 30 days’ 

notice, if the Contractor: 

 Fails to follow the sales and use tax certification requirements of s.  77.66 of the Wisconsin Statutes; 

 Incurs a delinquent Wisconsin tax liability; 

 Fails to submit a non-discrimination or affirmative action plan as required herein. 

 Fails to follow the non-discrimination or affirmative action requirements of subch. II, Chapter 111 of 
the Wisconsin Statutes (Wisconsin’s Fair Employment Law); or 

 Becomes a state or federally debarred contractor. 

7. POST CONTRACT OBLIGATIONS.  Upon the termination of this Contract for any reason, or upon Contract 
expiration, each party shall be released from all obligations to the other party arising after the date of 
termination or expiration, except for those that by their terms survive such termination or expiration. 

8. CONTRACTOR COMPLIANCE AND RESPONSIBILITY FOR ACTIONS. The Contractor shall at all times comply 
with and observe all federal, state, and local laws, ordinances, and regulations that are in effect during the term 
of this Contract that may affect the Contractor’s work or obligations hereunder.   

The Contractor shall be solely responsible for its actions and those of its agents, employees, or Subcontractors.  

Neither the Contractor nor any of the foregoing parties has authority to act or speak on behalf of the State. 
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9. DELAY AND REMEDY. If the Contractor fails to remedy any delay or other problem in its performance of its 
Contract obligations after receiving reasonable notice from the State to do so, the Contractor shall reimburse 
the State for all reasonable costs incurred as a direct consequence of the Contractor’s delay, action, or inaction.  
In case of failure to deliver Deliverables or Services in accordance with this Contract, the State, upon written 
notice to the Contractor, may procure such Deliverables or Services from other sources as necessary, and the 
Contractor shall be responsible for the additional cost, including the cost of re-procurement, purchase price 
and administrative fees.  This remedy shall be in addition to any other legal remedies available to the State 

10. WORK CENTER CRITERIA. The Contractor shall implement processes that allow Agencies to satisfy the State's 
obligation to purchase goods and services produced by Work Centers certified under the State’s Work Center 
Law, §16.752, Wis. Stat.  The Contractor shall include goods provided by Work Centers in its catalog for 
Agencies and block the sale of comparable items to Agencies. 

11. NON-APPROPRIATION. The State reserves the right to cancel this Contract in whole or in part without penalty 
if the Legislature fails to appropriate funds necessary to complete the Contract. 

12. CONTRACTOR’S INSURANCE RESPONSIBILITY. The Contractor shall maintain the following insurance 
coverage: 

 Worker's compensation insurance, as required under Chapter 102 of the Wisconsin Statutes, for all of the 
Contractor’s employees and Contracted Personnel engaged in the work performed under this Contract;  

 Commercial liability, bodily injury and property damage insurance against any claim(s) that may occur in 
carrying out the terms of this Contract, with a minimum coverage of one million dollars ($1,000,000) 
liability for bodily injury and property damage including products liability and completed operations; and 

 Motor vehicle insurance for all owned, non-owned and hired vehicles that are used in carrying out the 
terms of this Contract, with a minimum coverage of one million dollars ($1,000,000) per occurrence 
combined single limit for automobile liability and property damage. 

 Certificate of Insurance, showing up-to-date coverage, shall be on file in the Contracting Agency before the 
Contract may commence. (if applicable) 

The State reserves the right to require higher or lower insurance limits, where warranted. 

13. NONDISCRIMINATION AND AFFIRMATIVE ACTION.  In connection with the performance of work under this 
contract, the contractor agrees not to discriminate against any employee or applicant for employment because 
of age, race, religion, color, handicap, sex, physical condition, developmental disability as defined in s. 51.01(5), 
Wis. Stats., sexual orientation as defined in s. 111.32(13m), Wis. Stats., or national origin.  This provision shall 
include, but not be limited to, the following:  employment, upgrading, demotion or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship.  Except with respect to sexual orientation, the contractor further agrees to 
take affirmative action to ensure equal employment opportunities. 

13.1. Contracts estimated to be over fifty thousand dollars ($50,000) require the submission of a written 
affirmative action plan by the contractor.  An exemption occurs from this requirement if the contractor 
has a workforce of less than fifty (50) employees.  Within fifteen (15) working days after the contract is 
awarded, the contractor must submit the plan to the contracting state agency for approval.  Instructions 
on preparing the plan and technical assistance regarding this clause are available from the contracting 
state agency. 

13.2. The contractor agrees to post in conspicuous places, available for employees and applicants for employ-
ment, a notice to be provided by the contracting state agency that sets forth the provisions of the State of 
Wisconsin's nondiscrimination law.  

13.3. Failure to comply with the conditions of this clause may result in the contractor's becoming declared an 
"ineligible" contractor, termination of the contract, or withholding of payment.  
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13.4. Pursuant to s. 16.75(10p), Wis. Stats., contractor agrees it is not, and will not for the duration of the 
contract, engage in a prohibited boycott of the State of Israel as defined in s. 20.931(1)(b). State agencies 
and authorities may not execute a contract and reserve the right to terminate an existing contract with a 
company that is not compliant with this provision. This provision applies to contracts valued $100,000 or 
over. 

13.5. Pursuant to 2019 Wisconsin Executive Order 1, contractor agrees it will hire only on the basis of merit 
and will not discriminate against any persons performing a contract, subcontract or grant because of 
military or veteran status, gender identity or expression, marital or familial status, genetic information or 
political affiliation. 

14. STATE PAYMENT OFFSETS FOR CONTRACTOR’S DELINQUENCY. The State shall offset payments made to 
the Contractor under this Contract in an amount necessary to satisfy a certified or verifiable delinquent 
payment owed to the State, or to any state or local unit of government.  The State also reserves the right to 
cancel this Contract as provided in Section 6, Contract Cancellation, if the delinquency is not satisfied by the 
offset or other means during the term of the Contract. 

15. CONTRACTOR INDEMNIFICATION. Contractor shall hold the State harmless and shall defend and indemnify 
the State, its Agencies, officers and employees against any and all claims, suits, actions, liabilities and costs of 
any kind, including attorney's fees, for personal injury or damage to property arising from the acts or 
omissions of the Contractor, its agents, officers, employees or Subcontractors.   

16. CONFIDENTIAL INFORMATION.  

(a) Disclosures. 

In connection with the Contractor’s performance hereunder, it may be necessary for the State to disclose to the 

Contractor Confidential Information.  The Contractor shall not use such information for any purpose other than 

the limited purposes set forth in this Contract, and all related and necessary actions taken in fulfillment of the 

obligations thereunder.  The Contractor shall hold all such information in confidence, and shall not disclose 

such information to any persons other than its directors, officers, employees, and agents who have a business-

related need to have access to such information in furtherance of the limited purposes of this Contract and who 

have been apprised of, and agree to maintain, the confidential nature of such information in accordance with 

the terms of this Contract.   

Contractor shall institute and maintain such security procedures as are commercially reasonable to maintain 

the confidentiality of such information while in its possession or control, including transportation, whether 

physically or electronically.   

Contractor shall ensure that all indications of confidentiality contained on or included in any item of such 

information shall be reproduced by Contractor on any reproduction, modification, or translation of such 

Confidential Information.  If requested by the State, Contractor shall make a reasonable effort to add a proprietary 

notice or indication of confidentiality to any tangible materials within its possession that contain such 

information of the State, as directed. 

The Contractor shall maintain all such information for a period of six (6) years from the date of termination of this 

Contract, and shall thereafter return or destroy said information as directed by the State. 

(b) Equitable Relief; Indemnification in Event of Contractor Breach. 

Indemnification: In the event of a breach of this Section by Contractor, Contractor shall indemnify, defend and 

hold harmless the State of Wisconsin and any of its officers, employees, or agents from any claims arising from 

the acts or omissions of the Contractor, and its Subcontractors, employees and agents including, but not limited 
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to, disallowances or penalties from federal oversight agencies, and any court costs, expenses, and reasonable 

attorney fees, incurred by the State in the enforcement of this Section and, with respect to Personally 

Identifiable Information, the costs of monitoring the credit of all persons whose Personally Identifiable 

Information was disclosed.   

Equitable Relief: The Contractor acknowledges and agrees that the unauthorized use, disclosure, or loss of 
Confidential Information may cause immediate and irreparable injury to the individuals whose information is 
disclosed and to the State, which injury will not be compensable by money damages and for which there is not 
an adequate remedy available at law.  Accordingly, the parties specifically agree that the State, on its own 
behalf or on behalf of the affected individuals, may seek injunctive or other equitable relief to prevent or curtail 
any such breach, threatened or actual, without posting security and without prejudice to such other rights as 
may be available under this Contract or under applicable law.   

17. INTELLECTUAL PROPERTY INFRINGEMENT AND LABOR STANDARDS. The Contractor guarantees that any 
items provided to the State hereunder were manufactured or produced in accordance with applicable state and 
federal labor laws, and that the sale or use of said items shall not infringe any United States patent, copyright, 
or other intellectual property rights of others.  The Contractor shall at its own expense indemnify, defend and 
hold the State harmless from any claims brought against the State for any alleged patent, copyright or other 
intellectual property right infringement due to the sale or use of such items, provided that the Contractor is 
promptly notified of such suit, and is given all related documents.  The Contractor shall pay all costs, damages, 
and profits recoverable in any such infringement lawsuit. 

18. SECURITY OF PREMISES, EQUIPMENT, DATA AND PERSONNEL. During the performance of Services under 
this Contract, the Contractor may have access to the personnel, premises, equipment, and other property, 
including data files, information, or materials (collectively referred to as “data”) belonging to the State.  The 
Contractor shall preserve the safety, security, and the integrity of the personnel, premises, equipment, data and 
other property of the State, in accordance with the instruction of the State.  The Contractor shall be responsible 
for damage to the State's equipment, workplace, and its contents, or for the loss of data, when such damage or 
loss is caused by the Contractor, Contracted Personnel, or Subcontractors, and shall reimburse the State 
accordingly upon demand. This remedy shall be in addition to any other remedies available to the State by law 
or in equity. 

19. RENDERING OF SERVICES. The Contractor shall render Services with all due skill, care, and diligence, in 
accordance with accepted industry practices and legal requirements, and to the State’s satisfaction; the State’s 
decision in that regard shall be final and conclusive.  The State may inspect, observe and examine the 
performance of the Services rendered on the State's premises at any time.  The State may inspect, observe and 
examine the performance of Contractor’s Services at reasonable times, without notice, at any other premises. 

If the State notifies the Contractor that any part of the Services rendered are inadequate or in any way differ 
from the Contract requirements for any reason other than as a result of the State’s Default or negligence, the 
Contractor shall at its own expense re-schedule and perform the work correctly within such reasonable time as 
the State specifies.  This remedy shall be in addition to any other remedies available to the State by law or in 
equity. 
 

20. CONTRACTOR PERSONNEL.   
(a) Identification.  If requested by the State, the Contractor shall provide a list of the names and addresses of 
all Contractor’s employees, Contracted Personnel, or Subcontractor’s employees who may at any time require 
admission to the State’s premises in connection with the rendering of Services, specifying each such person’s 
connection to the Contractor, the role the person is to take in the performance of the Contract, and other 
particulars as the State may require. 
The State reserves the right to refuse to admit to the State's premises any person employed or contracted by 
the Contractor whose admission, in the sole opinion of the State, would be undesirable.  

(b) Right to Approve Changes of Contracted Personnel.  The State shall have the absolute right to approve 

or disapprove a proposed change of Key or Contracted Personnel.  The Contractor shall provide to the State, in 
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each instance a resume of the proposed substitute and an opportunity to interview that person prior to giving 

its approval or disapproval.  The State shall not unreasonably withhold this approval. 

(c) Contracted Personnel Removal.  The State may direct the Contractor to remove or reassign Key or 

Contracted Personnel at the State's discretion; however, the State's right to do so does not implicate the State 

as a party to any of the Contractor's obligations in the Contract.  The State may request that a Contracted 

Personnel be replaced within ten (10) Business Days from such removal.   

(d) Identification of Contracted Personnel.  The Contractor shall furnish each Contracted Personnel with a 

means of identifying themselves as agents, Subcontractors, or employees of the Contractor assigned to perform 

Services under the Contract, and furnish the State with security credentials on these Contracted Personnel, if 

requested. 

(e) Background or Criminal History Investigation. Prior to the commencement of any Services under this 

Contract, the State may request a background or criminal history investigation of Contracted Personnel, and 

Subcontractor’s employees, who will be providing Services to the State under the Contract.  If any of the stated 

personnel providing Services to the State under this Contract is not acceptable to the State in its sole opinion as 

a result of the background or criminal history investigation, the State may either request immediate 

replacement of the person, or immediately terminate this Contract and any related Service Agreement. 

21. SHIPPING.  Except as otherwise specified herein, Deliverables shall be shipped, F.O.B. Destination, and the 
State shall accept legal title of Deliverables at the point of delivery.  Freight charges shall not be paid by the 
State, but rather shall be prepaid by the Contractor.  Unless otherwise specified, the Contractor shall determine 
the mode of freight and shall accept responsibility for payment of freight charges and processing of freight 
claims. 

22. RISK OF LOSS.  The Contractor shall bear all risks of loss, injury or destruction of the Deliverables ordered 
herein that occur prior to delivery.  Such loss, injury or destruction shall not release the Contractor from any 
obligation hereunder. 

23. IDENTIFICATION.  All invoices, packing lists, packages, shipping notices, instruction manuals, and other 
written documents affecting an order hereunder shall contain the applicable State Purchase Order number.  
Packing lists shall be enclosed in each and every box or package shipped pursuant to an order, indicating the 
contents therein.  Standard commercial packaging, packing and shipping containers shall be used.  If requested 
by the State, all shipping containers shall be legibly marked or labeled on the outside with State Purchase Order 
number, product description, and quantity, or as otherwise directed by the State. 

24. LIENS, CLAIMS AND ENCUBRANCES.  The Contractor warrants and represents that all Deliverables ordered 
hereunder are free and clear of all liens, claims or encumbrances of any kind. 

25. WARRANTY OF ITEMS OFFERED.  Deliverables and Services rendered shall be strictly in accordance with the 
order placed and may not deviate in any way from the terms, conditions or specifications of this Contract, 
without the prior written approval of the State.  Deliverables delivered under this Contract are subject to 
Inspection and testing upon receipt 

The Contractor warrants that the Deliverables provided shall conform to the specifications in this Contract, are 

fit and sufficient for the purpose manufactured, of good material and workmanship, and free from defect.  

Deliverables offered must be new and unused and of the latest model or manufacture, unless otherwise 

specified by the State.  Items shall be equal in quality and performance to the standards indicated herein.  

Deliverables delivered that do not conform to the Contract terms, conditions, and specifications may be 

rejected and returned at the Contractor’s expense.  The Contractor shall assign to the State its right to recover 

under any warranties applicable to the Deliverables offered.  [Descriptions used herein are specified solely for 

the purpose of indicating standards of quality, performance, and/or use desired.] 
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26. RECEIPT OF GOODS. The State's receipt of Deliverables upon delivery is for the sole purpose of 

identification.  Such identification shall not be construed as Acceptance of the Deliverables if they do not 

conform to contractual requirements.  If there are any apparent defects in the Deliverables at the time of 

delivery, the State shall promptly notify the Contractor of its rejection of said Deliverables.  Without limiting 

any other rights, the State, at its option, may require the Contractor to: 

26.1. Repair or replace any or all of the defective and rejected Deliverables at Contractor's expense, 
26.2. Refund the price of any or all of the defective and rejected Deliverables, and 
26.3. Accept the return of any or all of the defective and rejected Deliverables. 

If rejected, the Goods shall remain the property of the Contractor. 

27. PERFORMANCE. Services rendered under this Contract shall be performed in a timely, professional and 
diligent manner by qualified and efficient personnel and in conformity with the strictest quality standards 
mandated or recommended by all generally recognized organizations establishing quality standards for the 
type of Services to be rendered hereunder.  The Contractor shall be solely responsible for controlling the 
manner and means by which it and its Contracted Personnel or its Subcontractors render Services, and the 
Contractor shall observe, abide by, and perform all of its obligations in accordance with all legal requirements 
and State or Agency work rules.     

Without limiting the foregoing, the Contractor shall control the manner and means of the Services rendered so 

as to do so in a reasonably safe manner and in compliance  with all applicable codes, regulations and 

requirements imposed or enforced by any government agencies, including all applicable requirements of the 

Occupational Safety and Health Administration (OSHA) and all safety codes and procedures mandated or 

recommended by insurance underwriting organizations and all generally recognized organizations 

establishing safety standards, including without limitation the National Fire Protection Association.  

Notwithstanding the foregoing, any stricter standard provided in plans, specifications or other documents 

incorporated as part of this Contract shall govern. 

28. SPECIFICATIONS.  The apparent silence of the State's specifications as to any detail, or the apparent omission 
of a detailed description concerning any matter, shall be regarded as meaning that only the best commercial 
practice shall be followed and only material and workmanship of the first quality may be used.  Upon any 
notice of noncompliance provided by the State, Contractor shall supply proof of compliance with the 
specifications.  Contractor shall provide written notice of its intent to deliver alternate or substitute Services or 
Deliverables.  Alternate or substitute Services or Deliverables may be accepted or rejected in the sole discretion 
of the State; and any such alternates or substitutes shall be accompanied by Contractor's certification and 
evidence satisfactory to the State that the function, characteristics, performance and endurance shall be equal 
or superior to the original Services or Deliverables specified. 

29. TRANSITION SERVICES.  Upon cancellation, termination, or expiration of this Contract for any reason, the 
Contractor shall provide such reasonable cooperation, assistance and Services, and shall assist the State in the 
migration of the State's production operations to the State's control or to the control of an alternative 
contractor upon written notice to the Contractor at least thirty (30) Business Days prior to termination or 
cancellation, and subject to the terms and conditions set forth herein.  This Contract shall automatically be 
extended by the number of days that training or continued Services are necessary to be performed in order to 
complete the transition.  The Contractor's Services required to complete the transition after the notice set forth 
herein shall be within this Contract's scope and shall not be the subject of any change order. 

30. INDEPENDENT CONTRACTOR. The Contractor shall act as an independent contractor in rendering any and all 
Services under this Contract and, except as otherwise outlined herein, shall maintain complete control over its 
employees, Contracted Personnel, and Subcontractors, if any. 

31. COOPERATION WITH OTHER CONTRACTORS.  In the event that the State enters into a contract with another 
contractor for additional Services, the Contractor shall ensure that Contracted Personnel fully cooperate with 
such other contractor.  Contracted Personnel shall not commit any act that interferes with the rendering of 
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Services by any other contractor or by the State.  Contracted Personnel shall cooperate with State personnel, 
hardware manufacture representatives, system software suppliers, and communications systems suppliers in 
the provision of Services to the State. 

32. STATE EMPLOYEES. The Contractor may not contract with or employ a State employee or an individual 
retained as a full-time contractor by the State during the term of this Contract. 

33. ANTITRUST ASSIGNMENT.  By entering into this Contract, the Contractor conveys, sells, assigns and transfers 
to the State all rights, title and interest in and to all causes of action, claims and demands of whatever nature it 
may now have or hereafter acquire under the antitrust laws of the United States and the State, relating 
specifically to that proportionate amount of the particular Deliverables or Services purchased or acquired by 
the State under this Contract. 

34. REFUND OF CREDITS. Within sixty (60) Days of the State’s request, the Contractor shall pay to the State any 
credits resulting from an order that the State determines cannot be applied to future invoices. 

35. OWNERSHIP RIGHTS.  Unless an ownership interest is granted or reserved in this Contract, a State Purchase 
Order issued under this Contract shall allow the State unrestricted authority to reproduce, distribute, and use 
any submitted report, data, or material, and any software or modifications and any associated documentation 
that is designed or developed and delivered to the State as part of the performance of the Contract. 

36. PROMPT PAYMENT. The State shall pay the Contractor’s Properly-submitted Invoices within thirty (30) Days 
of receipt, provided that the Deliverables or Services to be provided to the State have been delivered, rendered, 
or installed, and accepted as specified in the solicitation document, Statement of Work (SOW) or this Contract. 

If the State fails to pay a Properly-submitted Invoice within thirty (30) Days of receipt, it shall pay a late 

payment penalty as provided in §16.528, Wis. Stats.  However, if the State declares a good faith dispute in 

regard to an invoice pursuant to §16.528 (3)(e), Wis. Stats., it may pay any undisputed portion of said invoice, 

and will be exempt from the prompt payment requirement for the disputed portion. 

37. STATE TAX EXEMPTION. The State is exempt from payment of Wisconsin sales or use tax on all purchases. 

38. PROMOTIONAL ADVERTISING AND NEWS RELEASES.  Reference to or use of the State of Wisconsin, the 
Great Seal of the State, the Wisconsin Coat of Arms, any Agency or other subunits of the State government, or 
any State official or employee, for commercial promotion is strictly prohibited.  News releases or release of 
broadcast e-mails pertaining to this Contract shall not be made without prior written approval of the State.   

39. NOTICE AND CHANGE OF CONTACT INFORMATION.  Any notice required or permitted to be given hereunder 
shall be deemed to have been given on the date of delivery or three (3) Business Days after mailing by postal 
service, certified or registered mail-receipt requested. 

In the event the Contractor moves or updates contact information, the Contractor shall inform the State of such 

changes in writing within ten (10) Business Days.  The State shall not be held responsible for payments on 

Purchase Orders delayed due to the Contractor’s failure to provide such notice 

40. RECORDS, RECORDKEEPING AND RECORD RETENTION.  Pursuant to §19.36 (3) of the Wisconsin Statutes, 
all records of the Contractor that are produced or collected under this Contract are subject to disclosure 
pursuant to a public records request.  The Contractor shall establish and maintain adequate records of all 
documentation developed or compiled and expenditures incurred under this Contract.  All expenditure records 
shall be kept in accordance with Generally Accepted Accounting Procedures (GAAP).  All procedures shall be in 
accordance with federal, State and local laws or ordinances.  The Contractor, following final payment, shall 
retain all records produced or collected under this Contract for six (6) years.   

41. EXAMINATION OF RECORDS. The State shall at any time during normal business hours, upon reasonable 
notice, have access to and the right to examine, audit, excerpt, transcribe, and copy, on Contractor's premises, 
any of the Contractor’s records and computer data storage media involving transactions directly pertinent to 
this Contract.  If the material is on computer data storage media, the Contractor shall provide copies of the data 
storage media or a computer printout of such if the State so requests.  Any charges for copies of books, 
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documents, papers, records, computer data storage media or computer printouts provided by the Contractor 
shall not exceed the actual cost to the Contractor.    This provision shall survive the termination, cancellation, or 
expiration of this Contract.   

42. BREACH NOT WAIVER.  A failure to exercise any right, or a delay in exercising any right, power or remedy 
hereunder on the part of either party shall not operate as a waiver thereof.  Any express waiver shall be in 
writing and shall not affect any event or Default other than the event or Default specified in such waiver.  A 
waiver of any covenant, term or condition contained herein shall not be construed as a waiver of any 
subsequent breach of the same covenant, term or condition.  The making of any payment to the Contractor 
under this Contract shall not constitute a waiver of Default, evidence of proper Contractor performance, or 
Acceptance of any defective item or work furnished by the Contractor.   

43. ASSIGNMENT OF CONTRACT. The Contractor shall provide prior written notice to the State before assigning 
this Contract to another party.  The State reserves the right to withhold approval of any such assignment.  The 
terms and conditions of this Contract as well as any rights obligations and liabilities associated with such shall 
survive any and all assignments, mergers, or acquisitions by a third party until cancelled in writing by both 
parties. 

44. SEVERABILITY.  If any provision of this Contract is found by a court of competent jurisdiction to be invalid or 
unenforceable, the remainder of the Contract shall remain valid and in full force and effect.  The invalid 
provision shall be replaced by a valid provision that comes closest in intent to the invalid provision.   

45. CONTRACT DISPUTE RESOLUTION.  In the event of any dispute or disagreement between the parties under 
this Contract, whether with respect to the interpretation of any provision of this Contract, or with respect to 
the performance of either party hereto, each party shall appoint a representative to meet for the purpose of 
endeavoring to resolve such dispute or negotiate for an adjustment to such provision.  No legal action of any 
kind, except for the seeking of equitable relief in the case of the public’s health, safety or welfare, may begin in 
regard to the dispute until this dispute resolution procedure has been elevated to the Contractor’s highest 
executive authority and the equivalent executive authority within the Contracting Agency, and either of the 
representatives in good faith concludes, after a good faith attempt to resolve the dispute, that amicable 
resolution through continued negotiation of the matter at issue does not appear likely. 

(a) No Termination or Suspension of Services: If any problem or dispute arises between the parties, in no event 
nor for any reason and unless and until authorized by a court of competent jurisdiction, shall Contractor 
interrupt the performance of the Services or any other obligation hereunder, disable any equipment used 
in the Services, or perform any other action that prevents, slows down, or reduces in any way the 
performance of the Services or the State’s ability to conduct its business. 

46. NO GUARANTEE OF QUANTITY. The State may obtain related Deliverables and Services from other sources 
during the term of this Contract.  The State makes no express or implied warranties whatsoever that any 
particular quantity or dollar amount of Deliverables or Services will be procured through this Contract. 

47. TERMINATION OF PURCHASE ORDER. The State may terminate a specific Purchase Order issued under this 
Contract if it determines that the Contractor is unable to render the Services or provide the Deliverables 
required in a timely manner, in order to meet the business needs of the State. 

48. FORCE MAJEURE. Neither party shall be in Default by reason of any failure in performance of this Agreement in 
accordance with reasonable control and without fault or negligence on their part.  Such causes may include, but 
are not restricted to, acts of nature or the public enemy, acts of the government in either its sovereign or 
contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes and unusually 
severe weather, but in every case the failure to perform such must be beyond the reasonable control and without 
the fault or negligence of the party. 

49. TIME IS OF THE ESSENCE.  Timely provision of Services or Deliverables required under this Contract shall be of 
the essence of the Contract, including the provision of Services or Deliverables within the time agreed or on a 
date specified. 
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49.  NO AGENCY RELATIONSHIP.  The Contractor shall not take any action, or make any omission, that may imply, 
or cause others reasonably to infer that the Contractor is acting as the State’s agent in any matter or in any 
way not expressly authorized by this Contract. 

50. DISCLOSURE.  If a state public official (as defined in §19.42 (14) of the Wisconsin Statutes) or an organization 
in which a state public official holds at least a 10% interest is or becomes a party to this Agreement, it shall be 
voidable by the State unless appropriate disclosure is made to the State of Wisconsin Government 
Accountability Board, 212 East Washington Avenue, Madison, Wisconsin 53703 (Telephone 608-266-8005). 

51. OTHER DOCUMENTS. The parties to this Contract understand and agree that standard forms or templates 

may be used for various purposes, including but not limited to, purchase orders, invoices, quotes, ‘Website 

Terms and/or Conditions’ or ‘click to accept’ agreement(s), some of which may contain boilerplate or 

standard terms and conditions (“Other Documents”).  However, any use of Other Documents are not a part of 

this Contract and are deemed to be for administrative convenience only and the terms therein are of no effect, 

have no force of law and do not modify the terms of this Contract. 
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